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INTRODUCTION. 

The law oughl to assure me everything which is mine with- 
out forcing me to accrpi equivalents, even though I have no 
particular objection to them: — Bentham. 

Specific Relief has been explained as relief in specie.. It 
is a fernery which aims at Ihe exact fulfilment of an obligation. 

A student of jurispiudence knows that civil justice con- 
sists in the enforcement of lights, and that a person any of 
whose rights aie infringed can go to a Court of Law for a 
relief and seek a remedy, if he has one. The general remedy 
at law, thv. remedy which is most common consists in award- 
ing pecuniary compensation; Court will compel the defendant 
to give up the pecuniary ^due of some benefit which he has 
wrongfully obtained, or to p. y the pecuniary value of goods 
which he has wrongfully lai^on or detained. 

As distinguished from this general remedy which consists] 
in pecuniary compensation, there are other remedies which! 

aim at the exact fulfilment of obligations and the complete 
enforcement of rights. 

In England, at emnmon Law, the only remedy by which 
rights were generally enforced was the round and ‘perhaps’ 
simple method of gjyinjf^. compensation in mona^ ; thus for 
instance, no remedy save damages could be obtained for breach 
of a contract. The plaintiff had to rest content with the 
pecuniary compensation. Equity which was adn inistered solely 
in the Chancery courts came Jorward on the gr ound of inad e- 
quacy _oi the damages, and enforced what is called spe cific 
performance, that i^^rdereda party to do the very act which 
he was under an obligation to do. So also, enforcement of 
Trusts, Injunctions, Rescission of contracts, cancellation of 
instruments etc., were remedies peculiar to the Chancery 
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courts. These and some other remedies which were peculiarly 
equitable are embodied in the Specific Relief Act; they are 

called specific in as much as they lie outside the ordinary order 
of legal redress. 

A contracts with B to buy a picture by Rommey, a dead 
painter of great repute. B refuses to deliver the picture. 
Pecuniaiy compensation cannot do justice to A for what he 
really wants is the picture itself; the relief which he wants 
is, that 13 may be compelled to p..n'oiin his obligaiion. 

B rings bells and makes other unnecessary noises so 
near A’s house as to interfere materially with his physical 
comfort; an order of the court restraining B from making the 
noise complained of, that is, an injunction would in such a 
case be an indispensable remedy. 

A is in possession of certain propcily; B alleging that he 
is the owner of the property, requites A to O'-liver it to him. 
The remedy which A must have is not !'..'Cuni,,ry compensa- 
tion for B’s conduct, but a L'eclaralicu from the court that 
he A is the person rightfully entitled to the properly; A w' ants 
that the cloudon his title may bedispciledby such a Declaration. 

These are some of the cases where an aggrieved party 
is granted “ specific relief”, that is, the very thing which he 
in law was entitled to and not merely an equivalent in the 
form of pecuniary compensation. 

The two more important remedies under this Act are by 

(From the abstr,ict of the Proceediutis of the Couueil of the frover- 
uor-deueral of iudia— h3rit Novemh.r r8i.5 } 

The Hou’ble Mr. Hobhouse moved for leave to ictroduca a bill to 
define and amend the law relating in oertain kinda of relief He said 
that the first thing he must do was to apologise to the criiiimil for the 
want of explicitness m the wording of the motion Ha understood that 
some of his Uou’blt Colleagues thought he was going to propose a Poor 
I,,pwaud others that it had reference to the movement of troops. But 
tb.i.t was not the case. This Bill had nothing to do with the relief of 
Taluqdars or other distressed members of the Cominujity, nor with 
the change of sentries, but was intended to deal with th it which was 
woU-known to lawyers uuder the technical term of “ relief ’ i namely, 
ttie remedy which was granted by courts of justice to suitors. 
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way of specific Performance of contracts and by way of 
Injunctions for the prevention of wrongs ; 
Kind ofr. Hefuii- other sorts of Relief too, are included in the’ 
deriheAdi- Act, such as taking possession of certain 
property and delivering it to a claimant, 
Rectification of instruments, Rescission of contracts. Cancella- 
tion of instrum -nls, Declaring the lighis of parties, appoint- 
ment of Receivers and enforcement of Public Duties, The 
Act covers the cases of obligations both, contractual as well 
as Paramount. 

Specific performance of a contract which as already ob- 
Served is one of the two more important branches of specific 
relief administered in India consists in 
Spetfic Per- ordering a party to do the very act_wjhirt' 
formanr.e. he is under an obligation to do ”, Specific^ 

performance can be only of a valid conttg-cl- 
an agreement enforceable at law. A contracts with B to pur- 
chase from him a house for i<s. 10,000. A is ready and will-, 
ing to pay As. 10,000 and asks B to execute a sale-deed. B 
refuses to complete the sale and to give possession of the 
house to A. A is entitled to a aecrec directing B to convey 
the house to A on ins paying the purchase-nioney-a dectee 
for specific periormance for this would be the only remedy 
that can secure to A the real benefit of his covenant. Merely 
giving pecuniary compensation to A would be, if anything, an 

unsatisfactory and an inadequate relief. B will therefore be 
compelled to perform his contract in specie. 

Specinc performance then “ consists in the contracting 
party’s exact iuliiiment oi the obligation which he has assu- 
", med— in his doing or omitting the very act which he has 
undertaken to do cr omit.”e Law does not-a-tlew— a^nian to ' 
depart from his contract at his pleasure ; it will not leave 
the party with whom the contract h£is been broken to the 

only Chance of recovering damages, but will insist, when it- 
can, on the literal performance of the confract. 

The mere existence of a contract however is not in itself -- 
sufficient to bring about the interference of the court. There ■' 


fB. 5 Sp R, Act, 


5 PcfnferoV da Specific P«rforni«ifce, 
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may have been conduct on the £jart of the plaintiff such as 
unnecessary delay, acquiescence or some breach of duty 
.which may disentitle him to the relief of specific performance 
which he seeks ; again there may be other circumstances', 
which will be immediately referred to, having regard to which 
a court may in its discretion decline lo give the specific relief. 
There is also another rule of equity which mast not be lost 
sight of, and it is this that when compensation in damages 
furnishes an adequate remedy-a remedy which the court in 
its discretion thinks is complete ^rnd satisfactory, specilic per- 
formance wiil not be granted, n/ 

The general rule=' may now be ^tated that court w'ill 

grant specific performance of contract— 

When there exists no standard for ascertaining the actu- 
al damage caused by the non-performance of the act agreed 
to be done ; 

When pecuniary compensation, for the non-penormance 
of the act agreed to be done,' would not afford adequate 
relief ; or v 

When it is pfobable that pecuniary compensation cannot 
be got for non-performance of th'.* act agreed to be done. 

This Act lays down another rule of pre.sumption which 
is to this effect that couits shaft presume that breach of 
an agreement to' transfer innnove.ible property cannot be ade- 
quately relieved by compensation in money and that the 
breach of a contract of transfer of moveable property can be 
thus relieved unless the contrary is shown. 

1 “ To my luiud tha whola dostena of spaoific performance rebts 
on the ground tliat, a man 13 eutnlad iu vijuity to iiavu m SI’EUIFIC the 
ipeciCio article for which hn has enutraeied and he is not bound to taka 

damages instead ll.,; coui t will grant ilie fenmtehle 

remedy (epecitic ptrformanc.o) ;u all ca.sb.3 uniets there has heou soma 
conduct on tlic p,.rt of the piaiulifl diisentitlmg him to the relief m 
equity, or in some 1 are instanoes. uulo;).. tnere lias haen a great hardahip 
imposed on an innocent grantor, or leas.ir liy reason of soum m staka which 
ha has made, altiiough the oUier party has not contrihuted to it" — per Ear- 
well J. ill ilEXTF/K v. FF.ACHEfl fl 'lUt 1 ch, ; 41, 346 

12'-Elp: ErAct; . 
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The act enumerates certain contracts which cannot be 
speciiically enforced;' contracts for the non-performance of 
which damages would be an adequate relief, 
Contracts wliich contracts for personal service, contracts the 
cannot be specifi terms of which are very vague, contracts 
cally enicrced. whiv-h run into stich minute and numerous 
d' tails that court cannot enforce their p^|||prm- 
ance and contracts which involve the .performance of a conti- 
nuous duty extendin.4 over a longer period than %ree years, 
are some of ihe contracts of this type. 

Then again, there may be circumstance- in a contract, 
having legard to whieh a court in its discretion may refuse to 
grant spcciiice pel formance, because to do so would be inequi- 
table. Such for instance are cases where • 

fhe circumstances are such as to give the plaintiff an 
unfair advantage over the defendant, -^'though there may not 
have been any fraud or misrepiesentation on the part of the 
plaintiff; or 

Where the penormance of the contract would involve a 
hardship on the defendant which he could not foresee, where- 
as its non-performance would involve no such hardships on the 
plaintiff ; a court in such a case will relieve the defendant 
against hardship Ihough there may be no improper conduct 
on the pait of the plaintiff. 

Nor will a court enforce specific pei formance against a 
person, if tbe court is satisfied that his consent was obtained 
by misrepresentation, concealment, circumvention or unfair 
practices of ihe other parly; nor where he had given his 
consent m der a mistake of fact, misapprehension or surprise; 
a court likewise will not enforce specific performance of a 
contract against a person, if the consideration that he receives 
is grossly inadequate.^ y" 

Specific performance is not altogether a matter of right 
'oKthe parties; a court in a suit for specific performance has 

1 8. 21 Sp R. Ain. 3 S. 28 Sp. it, Act. 

2 3. 21 Sp. R. Act. 



6 


THE SPCIFIC RELIEF ACT. 


free discretion,! and is not bound to grant 
Discretion such relief merely because it is lawful to do 
so; the discretion of the court, however, is not 
arbitrary but sound and reasonable and guided by judicial 
principles ; a court cannot act upon caprice or sentiment but 
its discretion must be exercised upon recognised principles. 

The other imporiaut remedy under the Act is that of 
lnjnnt|fc)n.2 An injunction is an order made by the court for- 
bidding a person from doing a certain act; 
Injunctions. a disobedience of this order will be treated 
as a contempt of court which is punishable by 
attachment or committal. An injunction is granted to “restrain 
the undue exercise of rights, to prevent threatened wrongs, to 
restore viola' ed possessions and to secure permanent enjoy- 
ment of the rights of property.^ 

Injunctioijs .may be Temporary or Interlocutory, or 
Perpetual. Au interlocutory Injunciion is granted while a suit 
f is actually pending and its object is to pre- 
injunctions Interlocu- serve the property in dispute in status quo, 
tory and perpetual, until the hearing of the suit or until iurther 
order. A perpetual injunction can be granted 

by a decree of the court made after hearing the parties upon 
the merits of the suit. The deieiidant is thereby perpetually 
enjoined from the assertion oi a right or the commission of 
an act which would be contrary to the rights oi the plaintiff. 

An injunction from its very nature is prohibitory, but 
there is another class oi injunctions which are both restitu- 
toiy and proiiibnory.-* A who is B’s neigh- 

Mandaiory lnju;;ct;cii. boiir builds a now house the result of which! 

is to obstruct light to the access and use oi 

which B is entitled (by prescription). B can obtain an injun- 
ction not only to restrain A from going on with the building, 

but also to pull down so much oi the building as it obstructs 
B’s light. This is what is known as a mandatory injunction 

and is thus delined— “ When to prevent the breach of 
an obligation, it is necessary to compel the periormance 

Discretion ” when applied to a Court ot Law menus diBcrction 
guided by law. I‘- must be governed liv rule and cot by humour, It 

must not be arbitrary, "agna and bioeiful but legal and rcaulttri'-Lord ' 
Mansfwldv— - — • — 

J 6. 22 Sp. K- Act. 
a SS, 55 Bp. R, Aot, 


3 Story 

4 S. 52-94 Bd, E, Aot- 
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of certain act which the court is capable of enforcing, the 
court may -in its discretion grant an injunction to prevent 
the breach complained of, and also to compel performance 
of the requisite acts.” A mandatory injunction is mainly 
given for protecting easements and in cases oi certain torts. 
The object in every case is to compel the defendant to restore 
things to their former condition. ^ 

Thfe granting of an .injunction was and is ^ matter of 
discretion with the couk, but it should be noted that courts 
are of (ate liberal in granting it than they 
Injunction : Matter used to be in former times ; no hard and 

of discretion fast rules are laid down lor defining the 

wide powers of a court to administer preven- 
tive relief though certain preliminary rules are laid down in 
Ss, 54 and 56. The rule however, may be generally stated 
that an injunction will be granted when ihe defendant invades 
or threatens to invade the piainiitPs lighfe to cr enjoyment 

oi property and compensation in momy would not afford an 

adequate remedy. Courts, again, will not grant an injunction 
v^hen it would work an imnifcdi.de luKchiei o; serious injury, 
or when it is of opin on that is would be oppressive or ine- 
quitable to do so or when the conduct of the applicant has 
been such as to disentitle him to the assistance of the 
court. T 

doming to the other remedies, remedies of considerably 
narrower range than the two which have been hitherto dis- 
cussed, the first one dealt with by the Acts 
Summary' Reme- is the relief which is given by taking posse- 
dy under S, 9. ssion of certain property and delivering it 
to a claimant. A person who is entitled to 
the possession of particular immoveable property which is 
in the possession of another must in the usual course of 
thing bring a regular suit for the recovery of the same, 
and the Civil Procedure Code prescribes the manner in which 
such a suit can be instituted. But cases may arise and as a 
matter of fact do ari'ie when a person who is in possession 
of a house or a piece of land is dispossessed by another, 
otherwise than in due course of law, that is by a person 
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acting on his o^Yn authority and without the interYenlion of 
the normal process of law. In such a case, it is not necess- 
ary for the person so dispossessed to bring a regular suit 
for the recoTcry his property ; he may do so it he so choo- 
ses but law gives him an additional remedy— a special sum- 


mary remedy— whereby any person who without his consent 
is dH^ssessed of immoveable property, otherwise than in 


due coursald^f law, may by a suit recover possession of the 
same, notwithstanding any other title that may be set up 


against him in such suit. The suit must be brought within 
six months from the date of dispossess on. All that the per- 
son dispossessed, has to do in such a suit is to establish 
that he was in possession of the immovable property within 
six months of the suit and that the du'enJanl dispossessed 


him of the same otherwise than in due course of law, e. g., 
by force, fraud etc. A court, in a suit of this description will 
not inquire into any title that may i'e set up by the defen- 
dant but, if it is satisfied that the plaiiiliit was in possession 
and dispossessed as alleged, will older that the plaintiif may 
be put in possession, no matter Mhoi title he had. The ob- 
ject of this reliei is to discourage people from taking tlje 
law in their own hands, however good their title may bg. 
A person who thinks that he is entitled to a property ip 
possession of another cannot with a high hand eject such 
person but must bring a proper suit and establish his 

Qwn^itle.^^ (.jjjj also be brought under certain circumstances 


for the recovery of articles of movable property, by a person 
who is entitled to the immediate possession of the same as 
against a person who is in possession oi the article and of 
which he is not the owner ; such for instance would be case? 
where the person in possession holds the articles or goods as 
agent or trustee of the plaintiff ; the defendant in such a ca^e 
will be compelled specifically to deliver the articles or goods 
■lO the plaintdf ; so also, when compensation in money would 
not afford the claimant adequate relief for the loss of the thing 


1 S. 11 Sp, B. Act 
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claimed or when it would be extremely difficult to ascertain 
the actual dauiage caused by the loss of the specific article. 
Ordinarily, in the case of a movable, it is easy to ascertain 
its value and that sum would be deemed an adequate compen- 
sation for its loss; but it abo Iicippcns that a person may be 
erdltled to the possession of articles of curiosiiy or antiquity 
or of peculiar value to him, c. g., heirlooms, family idols etc. 
which cannot be estimated in the ordinary medium of exch- 
ange; the only recourse for a coitrt of equity ?fi such cases 

is to compel their actual delivery. - — 

Another remedy under the Act is that of Rectification of 
Instruments, I When through fraud or mutual mistake of the 
partii-s, a ccnlract or other instrument in 
Rectificafion of writing does not truly express their intention, 
Instninwnfs. either party may institute a suit to have the 
instrument rectified; and if the court finds it 
ciearly proved tliat there has been fraud or mistake in fram- 
ing the instrument, it will ascertain the real intention oi the 
partus in execuiing '.hesair.-. and may in its discretion rectify 
the instrument so a; to exj-'^s that ii teelion, piovided of 
course that this can be dnne withoiU piejiidice to rights 
acquired by third persons in cood faith and for value. An oral 
agreement for tiie sale of land is reduced in v/riting, but owing 
to a common mistake, the wiitten agreement fails to express 

the real bargain between the parties and the mistake is embo- 
died in the deed of conveyance. A. court will rectify the 
mistake on an application by either of the parties. The court 
, in administering equitable principles permits mistake to be 
proved when it is common, that is, when the expression of the 
contract is contrary to tife concurrent intention of all the 

parties. If such mistake be established tl'cn the Court can 
give the relief of rectificatio; , but be it noted that what is 
rectified is not the ayreement. hut the mistaken expression of 
it. Ordinarily, this mistaken expression would be in the form 
of a document, and the existence oi a real agreement prior to 
the document is neces.sarily implied. The rectification consists 
in bringing the document into conformity with this prior 

1 Sb. 31—34 Sp. R. Act, 



10, THE SPECIFIC RFLIEF ACT 

agreement, and without such agreement, there be no 
rectifier, tion.l 

A contract in writing may be first rectified and then, if 
the plaintiff has so prayed in his plaint and if the court thinks 
fit, specifically enfroced. 

^ Then there is the remedy by way of Rescission of Con- 
tracts.2 The general rule of law is that a contract cannot 
ordinarily be rescinded by one party only 
- Rejcission oT without the consent of the other ; there are 

Contracts certain cases however when apeison who is 

a party to a contract may bring a suit to 
have the^contract recinded. A court will adindge recission 
when a contract is voidable or ienmaabi- by Hk plainliii; or 
where the contract is unlawful for causes not apparent on its 
face and the defendant is more to blame than the plaintiff, 
that is the parties must not have been in pari delicto ; or 
where a decree for specific performance cl c. contract of sale, 
or or a contraci to take a Kase, iiad been made, and the 
purcha;:er or lessee makes default inpayment of the purchase 
money or other ''sums which the court has ordered him to 
pay; Tlie remedy of rescission like all other equitable lemedies 
under this Act is a matter of discreden v,ilh the court. On 
adjudging the rescission of a contraci the Court may require 
the party to whom such reliei is granted to make any com- 
pensation to the other which justice may require. It is a well- 

known maxim of equity that “ he who seeks equity mus.t do 
equity. ” 

Cancellation of Instruments’’ is another remedy dealt 
with by the Act. Any person against whom a written instru- 
ment is void or voidable and who ha.s reaso- 
Canccllation of nable apprehension that such instrument if 
Instruments. left outstanding, may cause him serious injury, 

may sue to have it adjudged void or 
voidable; and the court may in its discretion so adjudge it 
and order it to be delivered up and cancelled. As Mr. Justice 
Story points out, equity is not merely remedial, but it is also 

1 Par Sir Lawrence Jenkins C J in DAGU v- iliiANA Z' Bom 
420 2 Sa- 35-38 Sp- R Act 3 Sa. 39-41 Sp- II Act 
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prcTentive of injustice. If an instrument ought not to be 
used or enforced, it is against conscience for the party hold- 
ing it to retain it, since he can only retain it for some sini- 
ster purpose. A represeniing that the machinery in his fact- 
ory is worth l^s. 50,000 insures the same with B; after the 
policy is issued B finds out that there was no machinery 
worth the name in A’s factory and that what little there 

was, was hardly worth f^s. 2,000 ; B m ly obtain cancellation 
of the policy. 

The court in such cases interferes to prevent multipli- 
city of suits, or irreparable mischief before it actually takes 
place on the principle of quia timei ; a party against whom 
a spurious instrument in the possession of another is outstand- 
ing may well be afraid that at some distand fature date it 
may be set up a;^ainst him ; his own witnesses may or may 
not then be in ej.istince ; it is indeed necessary that though 
there has been no vioiatian of his rights the specific relief 
by way of cancellalion of the spurious instrument should be 
granted to him. On adjudging the cancellation of an intru- 
ment a louit ma). as it does tn the ca.se, of Re.scjssion of a 
contract ic.iuirc tl.n party to nbom it grants the relief to 

makeanv compensation to the other party if the equities ot 
the case so demand 

Nrrf we cornr- to ih? of Dedaraturf Pecre-es, ' a re- 
medv of roTi'idei able orient and loipottance Any person 
entitled to ^ 11 -- legal character, or any right 
Deilar^tory Cscross as lo property, may institute a suit against 
any person denying or interested to deny, 
his title to such character or right and the court may in 
its discretion make a declaration that he is so entitled. 
Such for insiance would be a suit by reversioners when a 
Hindu widow alienates or attempts to alienate properly in 
her possession and in which property she has only a widow’s 
estate. Disputes may arise as to whether A is B’s wife or 
not or whether the adoption of C by D a Hindu widow was 
valid or not or whether A is entitled to a right of way over 

i S- 42 Bp- K- Act 
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B’s land or not ; in all these cases an\ person whose rights 
to any property or any legal character are affected may in- 
stitute a suit for a declaration of the right or status. 

“ These actions says Colleii “ are designed for the 
puipose of making that clear A^'lich is at present doubtful, 
and whfeh it is necessary to ni- ke clear. In such actions 
some right is craved to bo decl.LceJ in favour oi tiio pursuer, 
but nothing is sought to be pair or performed by the de- 
fender. Decrees upon such actiens confer no new right ; they 
only declare what tvas the purs tr’s right before.” 

It is not necesary in su.ts <■■! this description that the 
plaintiff must be able to ask foj- ..ny roHei besides a mere 
declaration of his right ; but if the plaintiff is able lo ask 

for further relief, a relief in addition to the declaration 
sought for, he must ask for it m the same suit. 

Another relief— a relief wh.rh i protective or preven- 
tive — is that of appointment of iforeivors.' When it appears 

lo the court that it. !■> neiessary for the 
Receiver.', realisation, pte- -rvation. <-»r bettor nrstody 
or management m tlio ptopi?rty which is the 
subject matter of the vuit, fho 'i-url will m its discretion 
appoint a receiver. The obieef c: the appointment oj a re 
ceiver is to provide kn tlie sarvy of propertv m dispute pend- 
ing a litigation, and lo preserve nroperlv in danger of be- 
ing dissipated or destroyed by those to whose care it is by 
law entrusted or for persons having imirediate hut partial 
interests, h beneiidary for instance can have a receiver 

appointed pending a suit, if he '^an show that +he trustee 

is guilty of misconduct or waste or other improper disposi- 
tion of the trust property ci that trust property is in danger. 

A receiver is defined to be "an indifferent person between 
the parties, appointed by the court to receive rents, income 
and profits of lands or other things in question, pending the 
suit, where it does not seem re isonable to the court that 
either party should do it or when a party is incompetent 
to do so as in -the case of an infant." 


1 S- 44 Sp* E Act 
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Finally, we come to the relief which is given by order- 
ing public servants and others to do certain specific acts.' 

This is a relief which can be granted only 
Enforcement of by the High Court of Calcutta, Madras and 

public duties Bombay, any of which may, in certain 

circumstances makesj an order requiring any 
specific act to be done or forborne, within the local limits 
of its ordinary original civil jurisdiction, by any person hold- 
ing a public office, or by any corporation or "inferior court 
of justice. 

In order however to get this reliaf it is necessary for 
the applicant to show, in the first place, that the public offi- 
cer or corporation is in law bound to do or to forbear from 
doing the specific act ; he must also show that he has no 
other adequate remedy at law ; that the remedy will be 
complete and that the doing or forbearing from doing the 
particular act by the public officer or coi*poration is conso- 
nant to right and justice. 

The principle underlying this relief is the same prin- 
ciple on which the statutory writ of mandamus is issued 
in England. 




THE 

SPECIFIC RELIEF ACT 

( ACT 1 OF 1877 ) 

An Act to define and amond the law relating to 
certain kinds of Specific Relief. 

Preamble-Whereas it is expedient to define and 
amend the law relating to certain kinds of specific 
relief obtainable in civil suits, it is hereby enacted 
as follows:— 

NOTES. 

1. Preamble— The beginning of a statute is called prea- 
mble. It is a key to the intent of the maker of the Act and 
the mischiefs which they would remedy by the same.' 

2. Kinds of Specific Eelief— This Act provides for 
different kinds of specific relief. These are the remedies 
peculiar to equity courts ; most of these are remedial or 
protective, e, g., specific performance, variation, rectification, 
cancellation, etc., and one of them is preventive, viz., relief 
by way of injunction. 

3. Specific— At law, the ordinary remedy is compensa- 
tion in money so far as civil wrongs are concerned ; that is 
the general relief ; as opposed to that, the different reliefs 
provided for by this Act are called specific, inasmuch as 
they lie outside the ordinary order of legal redress. 

Act not e:ghanstive— The preamble indicates th at 
the Act does cgtjPiniort to be an e xhaustive enactment. Ht 
deals with certain kinds of specific relief obtainable in CItH 
suits. Other forms of specific relief are described in statutes 
other than the Specific Relief Act e. g., in a case of a con- 


1 Tomlin’s Law Diet- 
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tract for mortgage, the mortgagee may sue for foreclosure 
or sale, and the mortgagor may sue for redemption of the 
mortgaged property under the provisions of the Transfer of 
Property Act. 

Specific relief may also be sometimes given in criminal 
cases, e. g., Chapters 10, 12, 43 of the Criminal Procedure 
Code, 


PART 1. 

Preliminary. 

1. S^ort tiile.— -This Act may be called the 
Specific Iteliei Act, 1877.1 

Local extent— \i extends to the whole of British 
India except the Scheduled Districis as defined in 
Act No 14 of 1874. 

Comm.encement—knd it shall coire into force, 
on the first day of May, 1877. 

SOTES 

1. “British India’’— Shall mean all territories and 
places within His Majesty’s dominions which are for the time 
being governed by His Majesty through the Qovernor-Qeneral 
of India or through any Governor or other Officer subordi- 
nate to the Governor-General of India, Vide S. 3 (cl. 7) of 
the General Clauses Act X oi 1897. 

2. Scheduled Districts— This Act is extended to the 
following Scheduled Districts by the differ t-nt Government 
notifications as under:— 

Footiiote-l For the stiitemsct of objocls and reasons; See GazetU of 
India 1H75 Pt, V- P: 258; for the Report of Selenfc Couiriitae; See ibid 
1876 Ft; V; F; 1415; for discussion in council; See ibid; 1875; supplement 
F. 981 and 1025 ibid 1876 supplement; F; 1284 and ibid: 1877 supple- 
ment F; 177; 
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NO. 


DISTRJCr. 


WHEN. 


I I 

) 

I 

III I 

IV i 

V I 

VI I 

Vli I 
VllI 

IX 

X 


Xi 1 


XII 

XIII 


Scheduled Districts of Punjab... 
Districts of Kamrup. Nangoog, 
Dai rang, Sibsagar, Lakhimpur, 
Qoalpura, Sylhet. and Kachar... 
Districts of Hazaribag, Lohar- 
duga, Manbhoom, Dholbhoom... 
Morar Cantonment 
Jhansi Division 

Scheduled Distiicts of Central 
Provinces 
Sindh 
Coorg 

Western Jalpaigoori 
Kumaon and Garhvval and the 
Tarai Pargpas ( Except S. 9 ) 
See Qaezlte of Innia ... 

That portion of the Jalpaipuri 
District known as Western 
Dvais. See Gazette of Indw 
Ajmer and .Merwara. See Gaze- 
tte cfln^iia. 

The Darjeeling District. See 
Gazette of L dia. 


Gazette of India 
22nd Sept., 1377 

10th Nov., 1877. 

16th Feb., 1878. 
7th Sep., 1878, 
26th Sep., 1879. 

13th Dec., 1879. 
4th Dec., 1880. 
3rd June, 1882. 
loth Dec,. 1882. 


1895, Pt. 1 p. 573. 


1896, Pt. I p. 573. 

1897, Pt. II, p. 1415 
1919 Ft. 1, p. 152 


[The whole of the Act is extended to the above Districts 
whereas Ss. 2 and 9 only are extended to the Taluks of 
Bhairachalam and Rakapalli and the Rempa country. 
41h Oct., 1879. ] 

2. [This section is repealed by Act 12 of 
1891, Sch. 1.] 

3. InUrpretation clause — \x\ this Act, unless 
there be something repugnant in the subject or 
context, — 

‘ O bliggiion ”_lncludes j&Yecy,.duly .^ enforceab lft 
by law. 

—-a Yrust ” includes eve ry s pecies of expres s. 
implied or constructive, fiduciary jpwnership. 

“ Trustee ” includes every person holding, ex- 

2 
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pressly, by implication or constructively a fiduciary 
character. 

ILLUSTRATIONS. 

(a) Z bequeaths land to A, “ not doubting that he will 
pay thereout an annuity of Rs. 1,000 to B for his life. ” A 
accepts the bequest. A is a trustee, within the meaning of 
this Act, for B to the extent of the annuity, 

ib) A is the legal, medical or spiritual adviser of B. By 
availing himself of his situation as such adviser, A gains 
some pecuniary advantage which might otherwise have 
accrued to B. A is a trustee, for B, within the meaning of 
this Act, of such advantage. 

(c) A, being B’s Banker, discloses for his own purpose, 
the state of B’s account. A is a trustee, within the meaning 
of this Act, for B, of ihe benefit gained by him by means.: 
of such disclosure. 

fd) A, the mortgagee of certain leaseholds, renews the 
lease in hts own name. A is a trustee, within the meaning 
or this Act, oi the renewed lease, for those interested in the 
original lease. 

{ej A, one of several partners, is employed to purchase 
goods for the firm. A unknown to his co-partners, supplies 
them, at the market price, with goods previously bought by 
himself when the price was lower and thus makes a con- 
siderable profit. A is a trustee for his copartners within the 
meaning of this Act, of the profit so rn^ide. ^ 

if) A, the manager of b’s indigo factory, becomes agent 
for C, a vendor of indigo seed, and receives, without B’s 
assent commission on the seed purchased from C for the 
factory. A is a trustee, within the meaning oi this Act, for 
B. of the commission so received. 

(,g) A buys certain land with notice that B had ' already 
contracted to buy it. A is a trustee, within the meaning of 
this Act, for B, of the land so bought. 

(A) A buys land from B. having notice that C is in 
occupation of the land. A omits to make any inquiry as to 
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the nature of C’s interest therein. A is a trustee, within the 
meaning of this Act, for C. to the extent of that interest. 

"■Settle meat” means any instrument (other than 
a will or codicil as deiinad by the Indian Succession 
Act) whereby the destination or devoluiijn of succe* 
ssi'/e interests in movable or immovable property 
is disp^ised of, or is agreed to be disposed of. 

Words defined in Con met Act: and all words 
occurring in this Act which are defined in the 
Indian Contract Act, 18/2, shall be deemed to 
have the meanings rispnctively assigned to them 
by that Act. 

Notes 

Oblig'ation — Tlrs term is used in this Act in its judicial 
sense ; it is__sufficient if _the duty is enfoi ceable by law 
whether it springs out contract or tort. In En.-lish Lav^ronthe 
other hand, the <iivord is used in a veiy limited, sense as 
connoting duties springing out of contract In Roman Law 
“Obligation” is confined to duties between rep^ective persons, 
and it is in the Roman sense that the word obligation is 
mostly used now. The word obli.mtion occurs in this Act 
in a few places only e. g.. S. (5}(b) with reference to specific 
performance and S.(5)(c),54 and 5,S with reference to injunctions. 

Trust — This te rm i n diiferently defined in the. Indian.^ 
Trusts ^ct 11 of 1812 which was passed later than this Act 
and in English Books on Equity. In S. 3 of the Trusts Act 
it is defined as b‘ an obligation annexed to the ownership of 
property and arising out of a confidence reposed in and 
accepted by the owner, or declared and accepted by him for 
the benefit of another or of another and the owner. ") In 
England it is defined as being “ a beneficial interest in or 
beneficial ownership, of real or personal property, unatteded 
with the real ownership thereof." Trust in the sense in 
which that term is used by English Lawyers, i, c., confidenc- 
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es to the existence of which a legal and equitabiu estate are 
necessaty, were unknown to Hindu and Mahoinedan Law. 
I Illustrations gireri are meant to explain xhe exieni ut deiini- 
'tiOns; not to state cases following within any seciion of the Act. 


Difierent kinds of trust— Trust may be private or 
public] Private trust may be created by act or party, or may 
arise by operation of law. Those arising from act of party 
may again be sub-divided into express and implied trusts. 
We have thus three kinds of private trusts, express, implied 
and constructive ; if a trust is implied in favour of the per- 
son who creates it ( the settlor ) it is said to be a result- 
ing trust. 


Express Trust— k trust is said to be express when it is 
iully and clearly expressed by the author thereof— orally— 
or in writing ; the command is explicit enough leaving no 
doubt as to the intention of tiie settlor to create a trust 
and the only question is as to the construction of the 
terms used in the instrument of trust ; such a trust may 
be.exacuted or executory. It is said to be executed when 
the grantor has expressed for himself the limitations of the 
interests he grants ; in other words, he is his own conveyan- 
cer ; the words used are to receive the same interprelion 
as at Comman Law.^it is said to be executory t[when the 
grantor merely leaves instructions to the trustee who has 
thereaiter by a further instrument to limit and convey the 
benificial interests intended to be granted ^such trusts gen- 
erally arise out of wills or marriage settlements. 


implied Trust is one which is founded ou unexpressed 
but presumed intention of the settlor ; intention is present 
though not expressed, It arises by act of party ; Ills, (a) iS; 
an example of this kind of trusts : When a trust is implied 
in favour of the party creating it, it said to be a resulting 
tnis^c. g-.. When a person advances purchase money for 
property bqught in the name of another or there is 

an unexhausted residue, i. e., the settlor conveys property 
entrusted which does not exhaust the whole property, or 
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when it is transferred for illegal purpose which is not 
carried out, or when there is a tenancy in common. 

Consiruciive Trust — A constructive trust is that which 
arises from the construction of a trust, independently of any 
intention of the parties either express oi' implied. In this 
class, there is no intention expressed by the settlor, but it 
is raised by a Court of Equity, to defeat the different kinds 
of frauds, actual or constructive— Illustrations {b; to (A) 
are examples of this ciass.‘ A Court of Equity raises such 
a trust irrespective of the intention of the parties, e. g., Ven 
dor being unpaid ( by giving him a lien ) or where there 
is a fiduciary reiationship between the parties, or when im' 
provements are made by a limited owner. “ Precatory ” tru- 
sts, such as, where the terms are not explicit but words of 
recommei'dation, hope, desire, confidence or request, are 
used, come within this class of cases. 

Thcie is howevei a diherence between precatory trusts 
and constiucii^e trusts. In precatory trust, the intention is 
not declared directly but declired indirectly. It is therefore 
a sort of implied trust. In constructive trust, the intention is 
not declared at all, directly or indirectly, but it follows -from 
the acts or conduct oi the parties or arises from operation 
of law. 

Requisites of a valid Trust. 

( 1 ) There must be a lawful purpose, 

( 2 ) The settlor must indicate wilh reasonable certainty 
the subject matter, the objects thereof, and his intention. 

( 3 ) There must be a writing in certain cases : In 
England by statute oi frauds, all express trusts have to 
be in writing 

lieiit’eracixt— The word ‘ settlement ’ means an instru* 
ment by which properties are disposed of, in favour of two 
or more persons successively and not concurrently, aiid the 
disposition is 10 take ellect during the life time of the settlor. 
These instruments are not so much used in India as in 
_ Enir Und. .The definition of-the term in.-tlus oiUatTy exc ludee 
I Soar-V' A»iiwui! i Q: <>: fl90; 395 t ' '■ 
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the disposal of property by way of settlements under a will. 
It is an instrument that operates inter vivos. It is said to be 
“ executed when the property is disposed of by it and 
“ executory " when it is only agreed to be disposed of ; in 
other words when «t needs a farther conveyance to complete 
its disposal. This term further contemplates devolution of 
successive interests, i. e., not a disposal of an interest or 
benefit in favour of one person or a body of persons concur- 
rently, but in favour of two or more persons who take inter- 
ests or benifits successively one aficr the other. A Settlement 
may be voluntary or for valuable . ■msideration ; in the former 
a Court of Equity will not cnioic-’ ii unL.vs the .‘■aine arises 
out of a will, or is ni favour oi naritv oi the property is 
transferred to a trustee, Ellison i ELLison^. The deiiniton of 
‘ settlement ’ is given in the general interpretation clause 
because the relief awarded varies in different cases. 

Words defined in the Indian Contract Act— 
The following terms defined in the Contract Act occur in 
this Act in the sections mentioned. 

Agreement— Ss. 4 (a), 23(e), (/), 32; Consideration 
Ss. 24 (d), 25 (C), 23 (a); Fraud Ss. 22(1), 26, (a),(^), 28,31. 

IKSisrepresentation— Ss. 22(1;, 26(c), 23 (c), 39 Prin- 
cipal S. 23 (b) ; Sale Ss. 18, 25, 35 (c) (1) ; Voidable 
S. 35, fa) 39. 

The definitions of those terms, are noticed where they 
occur, 

Iliustratioffi— (a).— This is an instance of property trust 
The modern trend of English decisions is to restrict the 
doctrine of precatory trust.^ See the Indian Trusts Act, S. 6, 
ill. (a). 

Sliusfcratiosi Indian Trusts Act, 1882, S. 88— 

This is an instance of constructive trust. 

Illftstirauon (d).— S. 6i of Transfer of Property Act 
..also deals with the case of a mortgagee renewing a lease* • 
See S. 90, Indian Trusts- Act. 

1 1 w._^ 'f. '^ 73 dy 

j iiusuirw'Brnit t. K*yqt)r (1882) 7 A Cs 331 
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Illustrations (") and (ft).— Ill, (g) is a case ol a per- 
son buying with sctuai notice, while ill. (A) is a case of a 
person buying with constructive notice. It is clear from 
provisions of S. 91, I. '!. Act ; S. 40, T. P. Act and ill. ( 5 ^) 
of S, 3, Specific Keiiet Act that a person buying with notice 
actual or constructive stands in a fiduciary position. 


There is a conflict of opinion between the Bombay High 
Courti Allahbai High Conrt^ and Calcutta High Courts on 
the one hand and the Madras High Court on the other 
as to whether tlie vendor is entitled to a decree for posses- 
sion in a suit to eject the vendee who is in possession of 
property under an agreement to sell immovable property. 
The Madras High Court is of opinion that the vendor is 
entitled to a decree for possession on the ground that the 
pfovinsions of S. 54, Transfer of Property Act, are Impera- 
tive and that a mere contract for sale doe.s not create any 
interest in the property agreed to be sold. The Bombay High 
Court held that the vendor in such a case is not entitled 
to recover possession as the vendor stands in a fiduciary 
position to the vendee having regard to the provisions of S. 
91, I. T. Act, 5. 40, T. P. Act iil. (a), it is quite competent 
to the purchaser to plead that the vendor has agreed to 
sell, tij£ agreement being at the date of the suit capable of 
specific enforcement and that he was willing to perform his 
part of the eontrdct. It is submitted that the view adopted 
by the Madras High Court is not correct. 

^""7 ^ Savinss- - Except where it is herein other- 
wise exppessly enacted nothing in this Act shall 
be deemed... 

1 (iaugaram V. ijaxuiAu (IJI ) 0 Botu i; C; ..60 

Laxwinruo v; litag ^ansiuph (19 1) 45 Bom; 454 
Yenkatoah U imodar v; Mallappa Bbimappa (192^ 16 Bom; 722 

2 Begum v; Mahomed Yakub 16 All 344 
Silaimruzzamin Iju^ium v, Maaha Allah Khan 40 All 187 

■ 9 Md. Mliaa V. Ajihurekunvar 42 Cal 801 ' - 

I Suni Veerkradui v. Xurii Balireddi 20 Hod 
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- (^) give any right to relief in respect of any 
agreement which is not a contract ; 

(b) to deprive any person of any right to relief 
other, than specific performance, which he may have 
under any contract ; or 

(c) to affect the operation of the Indian Regis- 
tration Act on documenis. 

NOTE;3. 

No Relief in respect of void agreements— The 
terni " contract ” imports that tiioie should be (a) an agree- 
ment. i. c., otter and acceptance ; or in other words, a pro- 
mise or a .set of promises which ioiiu consideration for each 
other, and {b) that it should he a lawm! one between compe- 
tent parties, and (c) not e.-cpicssly declared to be void. An 
agreement may become a contract even tiioiigh it be voidable 
under certain circumstances ; but it would not be a contract 
if it is void, i. e., it is not enioiveabio at law. S. 4 (a) exclu- 
des from the operation oi this A'..t (1^ void agreements and 
(2) imperfect obligations, i. e-. wnich are not duties imposed 
by positive law. e. g., moral, religious or social duties. 
Volidable agreements are not cohered by this clause- 

Riglit to alternative i.eiief is not lost— The 
Specific Relief Act does not resluct a person’s remedies ; 
it provides ior further equitable remedies : a person is not 
even bound to sue for a particular relief :'it is for the party 
himself to choose ; he may ask tor specific performance or 
mere damages. It must be noted however thrt though he is 
entitled to the various reliefs and is not restricted to any, 
he cannot be allowed to bring two suits on the sadie con- 
tract .• S. 29 of this act says in express terms that if a suit 
brought only for specific performance is dismissed, it will 
bar a fresh suit for damdges. A person has therefore to aigk 
for both in thp alterr^tiye in the same suit. , 



S. 4 J REaiSTRA'I lOK AC r NOl AEFECTED, 25 

The operafciou of the Registration Act is not 
affected—The provisions of the I. R, Act with which we 
ere concerned are Ss. 17 and 49) S.. 17 enumerates the docu- 
ments ot which regisration is compulsorj. and the punish- 
ment for breach of this rule is provided for in S. _49 which 
says that iS such a documeut is not registered it cannot affect 
any immoveable property comprised therein, or be received 
as evidence of any transaction affecting such property. But 
then such a docnmem. though inadmissible in evidence as 
creating an interest in land is admissible for the purpose of 
obtaining specific performance of the agreement." Where an 
agreement to lease falls within the definitien of lease under 
S. 2 Indian Registiation Act, and is required to be compul- 
sorily legistered, it cannot be received in evidence in a suit 
for spei.i[i': pi ifomiance.' But where an agreement does not 
operate a< a presc.it demise, it does nof fall within the defi- 
nition of lease under S. 2 oi the Registration Act, it is admi- 
ssible in evidence of the agreement which is embodied.^ 

Ca- e—Nagapa v. Deza^. A executed sale deed of lands, 
to B and B alleging that A had improperly refused to regl 
ster th" deed, sued for a decree compelling A to get the 
document registered and deliver possession to B ; the Madras 
High Court gave B a decree on the ground stated \nAdakalam 
V. Theethan^ that it is admissible in evidence for the 
purpose oi obtaining specilic performance of the agreement 
to sell. See also The Bengal Banking Corporalion r. S. A. 
Meckertidi" . 

Whatever may have been state oi law previously, the 
matter has been set at rest by the enactment of proviso to 
5. 49. 1. H. Act by Act XXI of 1929, by which an unregi- 
stered document affecting immovable property -required to be 
registered may be received as evidence of a contract in a 
Suit for sfiecific performance or evidence of part j«rforin- 

1 Narayai) OhJtty v, Alutbiish Sai-vai -Uad; 63 
. 'i Hemiuta Ku'nari • ; Midn&pur SiajOfiat! Co; Ltd: 47 Cal 
^ (P, C;) -il Boro, L; E; 438 
3 14 M-id; 55 4 12 Mad; a6b 


5 Uj Gal; 315 
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ance of a contract ( S. 53 A of T, P. Act ) or as evidence 
of any collateral transaction not required to be effected by 
registered document. Again, under S. 27 A of the Sp. Re. Act 
which was added by the same Act viz Act XXI of 1929, 
where there is a contract to lease immoveable property after 
1st April 1930 made in writing signed by the parties, either 
party may, though required to be registered, sue the other 
for specific performance of if there is delivery of possession in 
part performance of the conn act. li may be noted that the 
rights 01 a tianieree for consideration who has no notice of 
Ibe rortcact or of pan periormance are rot affected. 

5. Specific fcliej how - -Specific relief is 

given; — 

{a) by taking possession of certain property 
and delivering it to a claimant ; 

{b) by ordering a party to do the very act which 
he is under an obligation to do ; 

(^) by preventing a party fiom doing that which 
he is under an obligation not to do ; 

(di) by determining and declaring the rights of 
parties otherwise ihan by an award of compan- 
-sation ; 

{e) by appointing a receiver. 

I<OT£3. 

Specific I’clief how given— The 5 clauses of this 
section cover all the possible equitable reliefs provided for 
by this act and each clause rifeis to a different grant. 

y Cl. (a) refers to the relief given in Ch. 1, i. e., specific 
delivery of immoveables aid movables (Ss. 8-11 ). 

v' Cl, {b) refers to that given in CIi. 2 1. €., specific pertor- 
maoce of a contract or performance with a variation 
l2:^) or its rectification, rescission or canoohatiep 
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(Ss« 31-41) or enforcemenf oi public duties (Ss. 45-51). 

^ Cl. (c) refers to the preventive relief given by injunction 
(Ss. 52 57). 

Cl. (d) refers to the relief given by a declaratory de- 
cree (S. 42) when there is no consequential relief. 

Cl. (c) refers to appointment of receiver (S. 44) 

6. Preventive Reluf . — Specific relief granted 
undei Cl. (c) of S. 5 is called Preventive relief 

7 . krif, ef not granted, to enforce a Penal Law- 
Speciiic relief cannot be granted for the mere pur- 
pose eiifr'ojng a penal lav.L 

Eafoi’oing of Penal law must not be the sole 
object-“Ihe real object ot giving specific reliei to a suitor is 
to protect some civil rights of his or to prevent any civil 
wrong to him; a court of equity would grant specific relief 
if this be the object of the suitor seeking it: but the court 
has no jurisdiction t o prevent the commissiu n..DLacts.jvhich 
are mer ely criminal .or-merelv-iU-dgal-and do not affect 
rights of jtroperty. JLthejsnforcing of a penal law is merely 
an incidental matter, the courts will cot refuse specific~'reHef. 
The force of the word "mere" in the section may be noted: 

Bank of Bengal v. Dinanaik'-h prosecutor whose charge 
against B was dismissed by a Preddency Magistrate, being 
affected by the order of discharge, applied ior copies of the 
order and the depositions and it was held that he was enti- 
tled to these on the ground that: ” An application to 'the 
Magistrate foi such copies was not an application for the 
mere purpose of enforcing a Penal law, tor copies may be 
required for many purposes. 

Specific Relief being a civil remedy, the Plaintiff mo^t 
show some in-dividual right in every case where he seeks 
, Specific Performance of what is due to him or redressing of 
.;^qg conmmited or threatened against him by another. 

l 8 Cal 166 ( ISiJU.j 



PART 11. 

Of Specific Relief. 

CHAPTER 1. 

Of recovering possession of property. 

{h) Pcssession of immoveable property. 

8. Recovery of specific immoveable ptoperty.— 
A person entitled to the possession of specific imuio- 
veabie property may recover it in the manner pre- 
scribed by the Coue of Civil l’ri)cedure. 

NOTJiS. 

1 . Foss dssion — This term is nut capable of simple 
definition ; in omrnou speech a man is said to possess or be 
in possession ot anyfhinit oi winch he has the apparent con- 
trol, or from tne use ot which he has the apparent power 
of excluding others ; it does no* necessarily inrolve physical 
contact;. it is enough it thete is either pbysii al contact or 
physical contact res umablc al pleasure, L e., power to exclude 
others from ihe us. of the thing. I'his is what is meant by 
physical possession, or de jaclo or natural possession; but to 
amount to legal possession the prtseacc/oi a certain further 
element is necessary, viz., the animus, i, e„ mental relation 
between the person and the thing ; or in other words the 
intention of exercising the power oi excluding others and 
dealing with it at pleasure on behalf of the person havingjt. 
It must be noted however that legal possession does not 
necessarily mean possession rightful in its origin. As Hollatia 
puts it “ it simply imports that the corporeal tact of capacity 
to exclude others from an object is coupled with the mental 
fact of intention either to keep it in his custody, e. g., a 
servant on behalt of a master ^representative}, or to keep it 
as claiming through one, e. g., borrower, lessee (derivative) 
dr as against the whole world”. To put briefly as the Romans 
say, there should be (i) corpus, {ii) animus. Equity Coq^ 
give this relief for, as said in Roman Civil Law Digest, tbe 
protection of possession .is_ the foundation of the great 
rights known asnawnershlp-vn-propery. 
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Immoveable property; See note to next section. 

Manner of recovering^ possesbion prescribed 
by the C. i*. C. (This means a suit oi ejecimcnt on basis, 
of title)!— The general rule lor recovery oi possession of 
property by him who has a right to iis possession is to 
bring a suit in ordinary couise ; the decree then follows 
and it is executed in the manner provided m 0. 2i, r. 35, 
Civil Procedure Code. Possession is to be delivered over to 
the party to whom it has been adjudged or to such person 
as he appoints to receive delivery on his behalf and if need 
be, by removing any person bound by the decree who refuses 
to vacate the property. When the propeity is in the occu- 
pancy of a tenant or a person entitled to occupy it and not 
bound by the decree to relinquish the occupancy, delivery is 
under 0. 21, r. 30 to be made by affix mg a copy of 
warrant in a conspicuous place on the property and proclai- 
ming to the occupant by beat of drum, or otherwise, the sub- 
stance of the decree, 

j. Suit by person cl.spossrsod of immoveable 
property— U any person is dUpoS'-essed without his 
consent of imniuveable properly otherwise than in 
due course of law, he or any person claiming 
through him may, by suit [instituted wdihin six months 
from the date of disposses^ion], recover p!isse<^sion 
thereof, notwithstanding any other title that may be 
set up in such suit. 

Nothing in this section shall bar any person from 
suing to establish his title to such property and to 
recover possession thereof. 

No suit under this section shall be brought 
against The Secretary of State, The Central Gov- 
ernment, The Crown Representative or any Proving' - 
cial Government. 

1 liachman v. Sh'-mbu Narayjn (1311) .13 Alt 174, 180 ; 7 I. C. 

(F. B) Halim Yasio v. MusUkim Alaf A I, K. 1943 Eesh. 42 ^ 
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No appeal shall lie from any order or decree 
passed in any suit instituted under this section, nor 
shall any review of any such order or decree be 
allovsred. 

NOTES. 

This sectionatfirms an important principle of 
substantive law. Disputed rights are to be decided 
by due process of the law and not otherwise, and 
existing peacable possession will be protected 
against distui bancs without regard to the question of 
its origin.* 

Object of this Section.— This is discussed by good 
many Judges in many a reported case. We shall here deal 
with a brief turaniary of the dicla with the view of each 
High Court distinctly. 

Bombay— \i has been observed by Sargent, D. Jd “that 
the object of 0. 9 of the Specific Relief Act is to discourage 
people from taking the law into their own hands however 
good their title may be.” The Indian Legislature by this 
section has provided for ihe summary removal of any one 
who dispossesses another, whether peaceably or otherwise 
than by due course of law,,-. 

Madras— \a a very early case+ Holloway and Innes,J,j. 
observed that this section is intended, not to abridge any 
rights possessed by a plaintiff but to give him the right, if 
dispossessed otherwise than by due course of law, to have 
his possession restored without reference to the title on which 
he holds, and that which the dispossessor asserts ; and that 

1 YeUiizi Si'iuaya V, Sauuuyii Julu A ; I; R; 19 0 Put; UJ : 1S9 I; C;878 
Soil* Mva V Frokssh Chau-tr* A; I; R. 19-10 Gal 4^14; 44 C; W; N; 895; I9l 
1;C; 808 

2 Krishnarav v VaBudav 8 Bom ;>71 375; Rudrapya v Niiraiijgrao (1905) 
29 Bom; '41? 

8BinduvNaba 15 Bom 231 

4 KuDbi KarnpaL v; Chaograchan Ambu 2 M H C 3 1 3 
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the plain object is to discourage proceedings calculated to. 
lead to serious breaches oi the peace ane to provide against 
the person who has taken the law into his own hands, deri- 
ving any beneiit irom the process. 

Calcuiia.—hs ruled in an early case', this section puts 
a restraint on illegal disposse.-sion by giving a special remedy 
to the party illegally dispossessed. In a later case^ it has 
been said that object in introducing this section into the 
Specific Relief Act was to provide a special summary remedy 
for that class of cases where a person in physical possession 
of property is forcibly dispossessed ; and that it was not 
intended to provide that a person who is in constructive pos- 
session ( by receipt of rents from tenants ), and not in actual 
physical possession, could sue for recovering possession in 
case of discontinuance oi payment oi rent by them. 

Allahabad,— ks said hy Edge, C.J.in a Pull Bench 
case..! S. 9 was passed in order to prevent persons from oust'ing 
a man from possession except by the due process of law and 
it was intended that under that section a suit might be 
brought within six mouths and the person ousted be put into 
possession, no matter what title he had. It is a section the 
object of which is to drive persons who wanted to eject a 
person into the proper court and prevent them from going, 
with a high hand and ejecting such person. The section has 
nothing to do with a suit for possession on title. It is merely 
d section which enables a man to come into court and be put 
back into possession if, although he had no title he was 
actually in possession, notwithstanding what title the other 
person may prove. It does not suggest that a person who had 
a possessory title should be compelled to bring his suit under 
that section or not at all In the same case, Straight, J„ ob- 
served that S. 9 only reproduces the rule which says that a 
person having a right to which wrong has been inflicted is 

\ Kbajah t. Kishan Snndar 8 W. R. 389 

2 Tarani Molian v. Qangaprasad 14 Cal. 649 

3 Wall Ahmad v. Ajodhia 13 All 558; Badradas v. Mst Dhanni A. I, R. 
1934 All 511; 150; I. C. 738 
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entitled to come into court and assert that right: what S. 9 
intended to do is to proride a summary and speedy remedy 
through the medium of the civil court for the restoration of 
possession to a party dispossessed by another, leaving them 
to fight out the question of their respective titles if they are 
so advised. The remedy, independent of this section, of a snit 
founded on a clain oi possessory title is not excluded. i The 
section is no more than a reproduction oi the provision of 
the Konian Law by which the Pioctor was entitled to restore 
possession io a person forcibly dispossessed of it. 

Thus the object is (/) To give a speedy remedy, (ii) To 
give a special remedy, (iii) To prevent breaches oi peace, 
(tv) To prevent the shifting of the burden oi proof owing to 
dispossession. [Nelson.) 

English Law— in India, even the rightful owner dis. 
possessing a person otherwise than in due course oi law, may 
be sued under S. 9 ; but in lingland it one is wrongiully in 
possession and the rightiul owner peacefilly enters, he is no 
trespasser; he acquires possession which he can maintain 
against any one; but then the I^oman Law did not allow a 
person to take the law into his own hands and to assume 
the advantages oi possession; and it is the equitable lule of 
I^oman Law that is followed in S. 9, with this diiierence that 
the limitation here is six months instead oi one year. This 
iorm oi action known as Possessory Action was known in 
l^oman Lav? as an inter dictum ae vlr The nature of these 
possessory actions has been put down by Blachsione to be to 
serve only to regain that possession, whereof tiie suitor Of 
those through whom he claims have been unjustly deprived 
and that it decides nothing with respect to the right jt|; 
property ; it merely puts the demandant in the same state (g 
which he was before the dispossession happened withp|i( 
prejndice to right of ownership. In England under early wal' 
a person dispossessed had 3 remedies under process of law, 

1 Kara Dsyal v barsawti, (1926) 4S All 191- 

Taylor vi Call Bom; L; H'l 95; 
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besides the extrajudUial remedy of the right of entry; these 
were (a) writ of right {bj writ of entry (cj assize; assize was 
of 2 kinds (f) assize mart de ancestor, i. e., when a rightful 
heir was kept out of possession because of some stranger 
haring entered (ii) Assize Novel Disselssln i. e,, where the 
demandant himseif had been turned out oi possession. The, 
remedy given in S. 9 of this Act is as said by Vilest J. based 
upon the old English Assize of Novel Dissessin. 

Kes-judicata—lt must be noted that a dismissal oi a 
suit by a Mamlatdar under the Mamalatdar’s Courts Act, 
Bom. Act II of 1906, is no bar to a subsequent possessory 
suit on the same cause of action in a civil court under S. 9 
of the Specific Relief Act. In one case the defendant relied 
upon an old case, where the contrary was laid down; but the 
Full Bench (per Jenkins, C. j.) refused to agree with the rea- 
soning in that case and held that there could be no res-judicata 
because the Mamlatadar's decision was not conclusive.j 

Essentials of a suit midei?S, 9— All that has to be 
determined is whether, the plaintiff was dispossessed and 
whether the suit w'as brought within 6 months from when the 
dispossession occurred. It is not necessary that the plaintiff 
must have been in possession of the land for a paricular time 
before the dispossession. ^ All that is necessary is that it must 
■be proved that the plaintifi was in possession, that he was dis- 
possessed and that the suit has been brought wihin 6 months 
from the date of the dispossession. It is immaterial if the 
plaintiff was in possession, that such, posses.sion wa.s without 
title. But the plaintifi will liave to prove iariclical possession 
and not mere isolated acts of tre.spas.'. He must prove that 
he exercised acts which aiiiounled to acts oi dominion, the 
nature of which must vary with the nature of the property.^ 

I. Rnniachnndra v. Bliikhabhai 3 Bom; 477. 

•’, Ramachandra v. Narasing 24 Bom; 251 

Jhchashannra Nag Dos v. Loali Moliau Bagak, 13 1 C,54) 

3. snj Krisliii Panii v. Mtikuiram Dus 7 lad, Cas 700 
3 
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sf asum;ttary suit— There it& difference 
l)etwcen an ordinary suit on a possessory title under Art. 142 
of the Limitation Act and a summary suit under this section. 
In the former, I he court awards the da;m only wiiea it Ends 
that the plaintiff had peaceable posse'^s'on before dispossess- 
ion and that the defendant had no title and is a wrongdoer, 
the plaintiffs' previous possession being in law sufficient proof 
of his title. In the latter, the court cm only go into the que- 
stion of dispossession within 6 months before suit and cannot 
Inquire Into the defendant’s title.' A suit barred under this 
section does not necessarily affect the plaintifi’s title and be 
may still bring a proper suit for establisment of his title.^ 
Di misal of suit under this section does not of itself raise- 
presumption that defendant was in-fact m possession A 


Who caa sue— This section is very wide: Any person 
who has had juridical or legal possession can sue under this 
section. A landlord can sue though his tenant has been dis- 
possessed: it iS said both can sue piovided there is no conflict of 
interest between them: the landlotJ can sue either on account of 


his his agent’s possession or on the ground of hiS interests in 
the land. The tenant can -u: as being the a’ent of the land- 
lord or as being actually in possession; this is because their 
possession is legally cue. A suit by a land- lord in wV^ 
tenants in possession h ive not joined is not maintainable^H 
is an established rule of law that the possession of the 19|| 
lord is the possessio.n of the tenant anJ vice versa.i This pri- 
nciple is recognized by Wes^, /., in Varjivandas v. Mahomed^ 
where it was <^aid on a corstiuction ofrhe words’* he or any 
person claiming through him may sue ” that ii the landlord 
sues in his possessory right he should sue in the tenant’s 


1 Ali Pafh'i V, B:''i 5 Bom. I- 1?. 264 

2 Abdu! Aciz v S. K- Amir A F. R 1941 Nni; 130 103 I. C. 805 

3 Ira^ald Kotayya v Uclo,nti :Subbayya 120 I, C. 384; A 1 R 1929 
Mad 784 

A Ram Chandra v B isavayya A 1 R 1934 Jfad 553; ISl I C 878 

5 Orishchundra v. Bhagwan 

6 Bom '.20 Ratanlal Uhelabhai v. Rupsang 53 Bom. 775. 
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name, and if he sued for injury to the reversion he could sue 
in his own name, person who was in joint possession may, 
on dispossession .sue to be restored to joint possession.^ The 
words any person ’* should be noted There is nothing to 
prevent the landlord' from filing a suit for recovering posse- 
ssion even where exclusive possession is given to the tenant. 
If the tenancy has terminaterf after the dale of dispossession, 
the landlord may sue under this section, as the only person 
affected is the landlord, the tenant’s interest having termina- 
ted with the lease , 2 The decided cases however lead to the 
inference that the section contemplates cases of de facto and 
legal possession. The person who sues must have what the 
law understands by ■' possession on these grounds it was 
held by West, j. that physical detention or occupation oi land 
if suddenly taken and not acquiesced in is not such a poss. 
ession on which a possessory suit could be founded; this is 
approved in a subsequent case." The possession as observed 
by Melville, J.,’’ must be one founded in right, L e,, not mere 
recent possession A trespas.-er cannot maintain asuit because as 
noted above he has never really been in possession ; his act 
of dominion not having been exclusive of the real ov/ner, he 
cannot be said to have been in juridical possession. A servant 
mere custodian cannot sue. It must be noted that though 
p section a.sks the court lo decide possession and not title, 
e court can, however, .as the decisions indicate, go ind- 
ntally into the question of title to determine whether the 
person alleging dispossession was in juridical possession as 
between the plaintiff and the defendant only ; or as Collet 
puts it “ when it is said that a plaintiff to succeed in 
a suit under S. 9 must have a juridical possession, it must be 
taken as meaning '.nat he has such juridical possessipa as 
against the true owner. " 

This sectiaon cannot be applied to a case where the 


1 Ballibhdas v Oaurdas (1940) ifS .A 525.' A I R 1910 All 261 

2 Jasiiunath v Kama Hayer 28 Mad, 2 >8 

3 Aia rndiu v. llahoineJ Jauiali 15 Bom. C85 

4 Dadaljtiai t Sab-ColUotor of Broach 7 B H C 8^ .> 
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plaiaiiii has himselS let the deieadanl hold possession, and 
the defendant has subseqnsntly dore acts indicating his inten* 
tson to interfere with the pla'Gtiii’s ownership., 

lllus , — A forcibly dispossc’^ses B. of a piece of land and 
after some momhs' quiet enji'jrncnt A is in his turn dispos- 
sessed by C. in litis cose A' can -ue C for has a juridical 
possession as against hitti though as regards the true owner 
it is simply that of a trespasser ,• so far as C was conce- 
rned, A had a better title ; A can succeed under S. 9. It must be 
noted that when it is said that “ a mere trespasser cannot 
succeed in a suit under S. 9 ■” it must be understood as mean- 
ing that a person svho is a mere trespasser as regards the 
defendants in the suit canot succeed. Where a person enters 
into possession lawfully under an alienation made by Hindu 
Widew and he is dispossessed by a third person, the person 
so dispossessed is entitled to restoration of possession on 
principle that ost ensible title must be presumed to be good 
title unless displaced by some one having a better title. 
Alienation is not void and is good and valid unless reversi- 
oners elect to treat it as not binding.-’ 

Character of dispossession— Slnc^ the possession requir- 
ed by the section is physical, it follows that the dispossession 
should also be physical; so if A tells B a tenant of C not to 
pay rent to C but to pay to D, it is not dispossession of-€, 
and C cannot sue under S. 9.- 

ImmoveriblQ Fropoi-cy— This term is not defined in 
this Act nor in ihe Contract Act ; w'C therefore turn for the 
definition to the Gem .ai Ciauses Act. Theie it is defined to 
include lands, benefit lo ar-se o:n oi land and things attached 
to the earth or permanently fastened to anything attached to 
the earth. This meaning is to be attached to the term unless 
there be something repugnant in the subject or context (S. 2 
of this Act). As will be seen from the discussion of the 

1 Biildeo Daa v Maugui 'Ram. 1 900 A W N 7 

2 A I U 193!t Pat 602 Lilku Masto V Jaraar Mastu. 

3 Tarini v Gai ga I ^ Cal '--49 
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different cases cited below, there is an irreconcilable confict 
of decisions as to what may be includtd in the term “immov- 
able property ” as used in S. 9 of this Act. A suit for right 
to collect rents is held to be within the section.* The real 
questif o on which there is a diffeience of opininon is whether 
this term. ..for the purpose of S. 9 includes mere rights of 
enjoyment of an incident of ownership, e. g., right of ferry, 
right of fishery in water on the sol! ot another, in other 
words whe.her it includes both corporeal and incorporeal 
property, or to put it still clearly ...whether there is anything 
in the subject oi context of S. 9 repugnant to this meaning 
(including incoroprea! rights.! 

The Bombay High Coiiri has held that a private right of 
lisery comes under the denomination of immoveable property. 
Sargent, C. J., observed “ Had it been the intention of the 
Legislature to exclude incorporeal rights v/e might expect 
that it would have been done by e.xpress terms or by confining 
the operation of the section to tangible immoveable property.”'^ 

The "Sfladras High Coari bolds the sams view.’^ In this 
case the question was as regards a right of ferry. 

The Calcuda High Couit' holds the contrary view; 
according to it the immoveable property intended to be dealt 
with by S, 9 is something of which actual physical possession 
can be given and taken; 5. 9 does not contemplate the reco- 
very of mere right.-’ The secti-jfl is ioappicable to ease- 
ments,” This section is inappjicable i.n case of lessee of a 
public ferry right. Lessee has merely right to collect tolls.' 

Otherwise than in due conrso of law— The words 


1 Iraiai PiUai v SivagLinsa 5 31 L J 95 ^ ' 

i I’hJadal ' Poao'cl ic i;3i- 3Arii;uidj3 ; J,.’,racfam io Bom 673 
3 Krishna v Akilanda 13 3Iaa 54 

i Vadu Jlnla V Gonr 3Iohiin 19 Cal b>i (F B); Kalibai r Kcbir iS 
Ctil. SO ; Fnz’uw Eahman t Kriahna PraEsd 29 Cal 614 
3 Haro Dajii v Krioto 17 IV K 70 

6 Micg Idafl V JonanrEm '3 Bom 573; 7o.€-,d.-a Cbacdi-a v Bijscarslcl 
AIR 1915 Cal 454; 39 C 5V K 301- ISb 1 C324. 3!. S,T. Siaiwsati t— M o- 

hi'rir Ram- AIR 1931 All cOo 

7 A 1 P 193S in -’■■6 lIcM '■-cmd T-XJiui’ioi B ABP ilcjillL 
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*' d ue cour se oi law " ata not etjuivaleni to ' legalijL.”. This 
is the view taken by Jenkins /., m Rudiappa’s case' where 
it was held that to read the \toids ■■ due couise of law ” in 
S. ^as merely equivalent to the word " ii-gally ” is to deprive 
them oi a force and significance which they carry on their 
very face. For a thing which is perfectly legal may still be by 
no means a thing done ' hi due course oi law to enable 
this phrase to be prtdi’ab'd of It. il is c'sential speaking 
generally that the thine 'iionH have ''eer. wthmitted to the 
consideration and ptonoiiucement o' th-' law. and " the due 
■"oursp of law” inear-’ the n,i/ii1a'. rorni-'d niorcss, and effect 
of the law operating on a maltet which has been laid before 
it for adjudication. is the primary and natural meaning of 
the phrase though it may be applied in a derived or secondary 
sense to other proceedings held under the direct authority of 
the lawc in this sense, il may be said for instance that revenue 
or taxes are collected in due course of law ; but this latter use 
of the expression has clearly no bearing upon the words in the 
particular context in v/hich they occur in S. 9; there they must 
be read in their primary sense as referring to the process and 
operation of law, invoked by the ordinary method oi a civil 
suit. A reference to the following cases- will indicate that the 
expression due course of law ” was there interpreted as 
being in contrast wiin the acting o. one’s own authority or 
acting without the interve- tion of the court. Dispossession in 
execution of a decree obtamed against a third party is in 
due coarse of law.’ Hut a dispossession by legal process, which 
ought not to liave been applied, is not one in due course of 
law'; so also if a tenant is dispossessed in execution of a decree 
against him by a landlord, it is not a disposse.ssion otherwise 
than in due course of law^ and so also is a dispossession in 
consequence of final order under S. 145, Criminal Procedure 


t Rudrapp* V Narasiug.irao 29 Bom 21 ?; 

KUolah v’KiBan Sundara 8 W K i89 ; Saloto v Woopankhan 9 W B 

Go^rdiau v Haraheu 9 W 11 1!; Waliahwan t Aiudhia 13 A11537, 
Hsran Cbsndrs Pa! Madan Mohan 16 C W N 953 ' 


i Roshtnuha ■>?. gaiir Jiahinnd 181, G 7i;7 
5 Siffiiei g’lQdari gabed Shsikb U- cC w. ^ 4 (e_ 
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Code.! The right, accrues to the plaintiff as soon as the po- 
ssession is ir.teriered wiih’. 

lllasUoAions : (i) If a tenant holaing over after the expiry 
of the perioa of tenancy is dispossessed wiihout his consent 
by the landlord, the tenant can sue unoer S. 9, for his evict- 
ion by the landlord propno moUi is oiherv.isj than in due 
course oi law 3 . 

(ii)A mortgagee who is dispo-:ses<e3 by his mortgagor gforci- 
bly can recover possession under S. 9 ; it is no defence for 
the mortgagor in the summary proceeding to say that the 
mortgage was obtained by fraud of the mortgagee ; he must 
bring a regular suit for the p'lrpose.'* 

Notwithstaiiding ary other ti’-Zie. — The court has 
not to look to any title othcithan the title by mere anterior 
possession ; as we shall see below anterior possession is a 
strong evidence o: title even i.i a regular suit ; in a summary 
suit it is a complete title, in suits under section 9 of Speci- 
fic Relief Act the court does not try questions of title and 
therefore the defendant cannot resist the plaintiff’s suit on the 
ground of his being the right' u! owner. The person who has 
been dispossessed is entitled to a decree for possession if he 
brings his sui: within six months oithe date of dispossession, 
“ notwithstanding any other title that may be set up in such 
suit. Title is no defence in a suit under this section, but 
affords a conclusive defence in other suits. 

S. 9 does not bar a regular suit to establish title— 
This paragraph indirectly provides saving clause and gives 
the remedy to the person who either fails to bring a suit 
under S. 9. or who having brought it has lost it. To put bri- 
efly, if the person dispossessed comes within six months; he 
has a simple remedy to allege possession and dispossession 
within six months ; but if he fails to come up within the sta- 
tutory period, he is driven to the proof of his title, and the 


I Ii«o Moor.) V MttuoniTiiaii 7 <7 
L. .1 547 

'i Join-.la V Gaugr 30 All, .131. 


420 Horn. 2i.'? ; 2 ) I'om 213 
» Sayaji v. Kiinji 5 Bom 445 
A U-in-sh V Dasso, f!927l V,*; ^ T, 
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'mere fact of his anterior possession would not alone be con- 
clusire of bis liile ; though of course it may be a piece of 
good evidence in liis favour. Then arises the vexed question 
“ what if the pei-^on who dispossesses him is a mere trespa- 
sser ? Can the person dispossessed rely on his anterior posse- 
ssion and sue for possession ? (After six 'months of disposse- 
ssion ) will he succeed ii he is able to show his anterior 

possession or will he have to prov<» his ov.-n title In other 
words can he eject his dispossessor atter six months relying 
on bis possession alone The authorities on the point are 
conflicting, the Bombay. Madras and Allahabad 'High Courts 
on the one hand being of opirnon that the existence oi the 
summary remedy in S. 9, aid not deprive a person of the right 

he would have had under the English Law in an ejectment 
suil.^oii proof of prior possession alone; these courts adopt 

the principle of the English Law that possession is a good 
title against all the world except the person who can show 
a better title : and a person in peaceable possession of land 
has, as against everyone but the true owner, an interest cap- 
able of being inherited devised or conveyed. In the privy 
council case of fstnaU Ariff v. Mahomed Gfiou.se'- their Lord- 
ships. held adopting the English Law on the subject that 
Lawful possession o; land is sufiicient evidence of right as 

OTvner, as against a person who has no title whatever, and 
who is a mere trespasser. ” This case has been followed in 
belovv mentioned cases.- The Calcutta High Court on the 
other hand distinguishing the Privy Council case has held that 
S. 9 barred a person from recovering possession on the mere 
ground of prior possession, unless the suit was brought withiu 
six^months. This difference of opinion is mainly due to the diffe- 
rent interpretation put on the decison of the Privy Council in 


t t’'"' Co! 834 P. C,-rTj I. A. 8'! 

2 Eajii Ssagh '--Suril Bali AIB 1342 O'idli f'? lioha; r Mohau.* 
t;2|h AIK !?£5 Lai, cM . 138 L 261. 
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VP'ise V. AmeeninnissaX We now turn to a sketch of the course 
of decisions of the various High Courts, 

Bombay, ~\xv Dadahbhat’s case’ there ati obiief didam 
of Melvilk, ]., to the effect that “ as the law in India gives a 
person who is dispossessed of property, a remedy which he 
would not possess under the English Law, a plaintiff in a suit 
brought six months after his dispossession u.ust recover by 
the strength of his own title and that if he does not choose 
to avail himself of the special remedy given by the legislature 
he has no claim to the advantages it would now secure to 
him," Then Wesfropp J. coticurring with Meivil’e, J., in the 
previous case, observed that “ the law has fixed a period of 
limitation within which a party may recoier possession with- 
out proof of title. t If he allows that petiod to lapse he must 
prove his title. In PemniJ however, the Full Bench 

held that possession is a good title against any one but the 
true owner and entitles the possessor to maintain ejectment 
against any person other than such owner who dispossesses 
him, I’heir Lordships considered the legal question of posse* 
ssion having regard to the English casesL In a subsequent 
cased Satgeni, C. J., and Kombal, J., held that a plaintiff 
suing more than six months niter the date of dispossession 
was entitled to rely on the possession previous to his dispo- 
ssession as against a person who has no title. In a recent 
case however it has been held that when a person who has 
lost possession sues to recover it, he can not rest on his 
prior possession alone. He must, besides proving possession 
within 12 years, must also prove title.' 

Madras.— M one time’' the negative view was taken as 
in Dadobhai's case ; but now it has been held'^ that it is an 


1 Wise t; Ameerunnissa L; R: 7 | 

I: A: 73. I 

2 Dadabhai v; Sub-Collector of j 

Bl each 7 B H C R 82. , 

3 l.sxmibai v; Nitlial 9 B H C 53 

4 Pemraj v; Narayan fi Bum; 215 

5 JonsB f'. S.uiih 1 Hare 60; Bead 
Hughty 1 , Dyebalt My Mall, ' 


346 ; Ashr v; VVhiJock L R I 
Q B 1 ^ 

6 Krishnrao Qhotikar v; Vagudav 
3 Bom 371. 

7 Oovindbhai v; Dahvobhai 38 
Bom L K 1/5 1531 C 638 

8 Kunliia v; Changara 2 Mad H 
C 313. 

9 MusUipIia Santhsiiinai 23 
.Msd* 179* 
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tindoubted rule o: law that a person v/ho has been ousted by 
another who lias no better right, is wits reference tothe person 
so ousting entiil-d to recover by virtue oi the possession he 
had held before the ouster even though that possession was 
without any title, and that S. 9 cannot be held to take away 
any remedy available with reference to the well recognued 
doctrme, that possession in law is a substantive right or 
interest w'hich exists and has legal incidents and advantages 
apart from the true owner’s title. In this case, 0 Parrel J. 
Said " The Dictum of P. C. in Wise v. Amirunnisa amounts 
to this that where a plaintiif in possession without a title seeks 
to recover possession of which he has been forcibly deprived 
by defendent having a good title, he can only do so under 
provision of Section 9 of specific Relief Act. The Contary 
to this is not however true.” t 

Allahabad.— k. full bench oi Allahabad High Court has 
held that Section 9 does not debar a person who has been 
ousted by a iresspasser from possession of immovable prope. 
rty, to which he has merely a possessory title from bring* 
ing a suit in ejectment on his possessory title affer the lapse 
of six monihs from the date of dispossession.^ Mahmud, ]., in 
dissenting from the majority of the F. B. proceeded on the 
basis that Ameerunnissa’sease," was an authority for saying 
that whenever a possessory title is made the basis of a claim 
such as this and is brought after the lapse of six months, 
such a title is not to be listened to because there has been 
too much delay for relying upon such a title. The Full Bench 
case was followed by the same High Court in a very recent 

case.4 

CalcuUu.—lht decisions oi the Calcutta High Court on 
the subject are conflicting. In earlier cases^ it was held that 

1 Aiodhia Parsed v; Qliasiram 3 Wise v, Ameerunnissa 7 I. A. 73 

AIK J937 Na; 326 Pannalal Ba- ' 4 Ram Dayal v Parasvti (1927) 

giralli Beailal Vindra baran ' 49 All 131 

AIR 1937 Na? 281. I 5 Mohabur Persad v. Mohabaf 

2 Wall Abmad Khsr v ^fadhia Singh 7 Cal 591 See also 7 W. 

Singh !3 All 53" R !7i and R tV. 8. 386 
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where the plaintiff was dispossessed by a person who was 
found to have no title, and to be a trespasser, it was suffi- 
cient for the plaintiff to prove that he v.as in quiet possess- 
ion at the time when he was so dispossessed, S, 9 of the 
Specific {Relief Act has not the effect of doing away with the 
English rule that possession is prima facie evidence of title. 
The contrary view was taken by the Calcutta High Court 
in iater cases' where it was held that mere previous posse- 
ssion for any period short of the statutory period of twelve 
years would not entitle a plaintiff to a decree for recovery of 
possession, in a suit brought more than six months after 
dispossession, even if the defendant could not establish any 
title to the disputed land. 

Summary.— The Privy Council- recognises the rule of 
English law that possession is good title against all but the 
true owner.'it is not disputed that when a person is illegally 
dispossessed he can recover possession even against the true 
owner provided he brings his suitvnthin six months from the 
date' of dispossession. However, the v/p!1 recognized principle 
of law that a person can succeed on the strength of his own 
title and not on the weakness of his opponent stands good as 
observed by their lordships of the Privy Council in the recent 
Patna Case.^ [There is a conflict of decisions on the question 
whether a person illegally dispossessed can recover possession 
against a trespasser if he brings his suit after six months 
from the date of dispossession on the strength merely of his 
previous possession without proving title. The Bombay,* 


1 Debi CUurn v. XsBur Chuvicor 9 Oal 9; Char.c Ginta r, 

KaQClii liam Bagani 26 Cal 570 ; Krtaza Hoesfin t. Bany Mistry 
S Cal 1?0 

2 Sundar v, Parbaii 16 I A 188 Ismail Aiifg t ^tnliomed Clhouw 
20 I. A 99 

?, Katar Shingh r. Dayaldas 42 Bombay L. E. T, 

4 PiJuiraj V Karayan 6 Bom. 215 (P B): Kishiia* t t, Vasneev g 
Bom S71 ; Gaagsram v. SocrcUry of stale 20 Bom. 796 *, Han- 
inaatrao Bacretary of stite 25 Bom 287; Khagwansiegh v. 
Secretary of State 10 Bom; L; Pt; 571 



44 THE SPECIFIC RELIEF ACT. [ S. ^ 

Madras,' and Allahabad^ High Courts have held that prior 
possession is snificient title as against the trespasser or one 
who has no title. The Calcutta High Court has held that the 
plaintiii must prove title ii he brings his suit more than six 
months after the date of dispossession, and micre previous 
possession for any period short of the statutory period of 
twelve years will not entitle him to a decree for recovery of 
possession even if the defendant could not establish any title 
to the disputed laiid.“ It Is s ubmitted that the view of the 
maioijty_ of High Courts is in_ consonance with the English 
rule that a person in possession has perfectly good title agains^ 
all but rightful owner ..t. But it has been held in recent 
Patna Case that Court under this section has no jurisdiction 
to pass a decree in favour of plantifi who claims an undivi* 
ded share in property irom which he and his co-sharers were 
ousted as such possession is not contemplated by this 
section, 5 

Ko apireai oi' Ee‘yiew.— No appeal lies from an order 
passed in execution of a decree in a suit under this section,'' 
An application in execution proceedings is included in the 
term “ suit ” in this section.^ There can be r,o review of a 
proceeding under this section ; but then an application for a 
rehearing under o. 9. r.l3(o]d S,108)o! the C.P-Code is not barred 
by the last sub-clause to this section; a rehearing, on aaex^ 
party decree being set aside, is not a review.® Ordinarily the 
High Court does not interfere in revision against an order 

1 Mustappa v; Saiitha Pillai 23 Mad 179 ; Narayanrow v Dbaramchar 
2f« Mad 514. 

i Wall A'’.inied v Ajadbia Kandu, 13 All 5b7 (F; B;); Gobind Prasad 
v; Mobau Lai All 157; Llmrao Singh v; Rimii Das 30 A’! 5!, 

3 Nisa Chattd v; Kalichiran 25 C«L 27J. 

4 (1907) A. C. Perry v CHssold, 

5 Vllayi Sannaya V Sannaya Jalo Rtmesan AIR l940JPat 197. 

o Thomas Souza v Qulam Moidjeu 26 Mad 438 ; Kanialal Qhose v 
Jatindra Math Chsr.dra 45 Ca! 519 ; Tota Jiam v Shibban Lai (19325 
13 Lah 798, 

7 Kanialal Qhose v Jatindra Naih Chandra 45 Cal 5i9. 

S Andrew, t Curont 4 .Mad 217 Utnarchand T2 W- R. 229. 
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under this section for another remedy only by a suit is 
open to the aggrieved party,* but then the High Court can 
interfere in revision in a proper case.^ 

Revision^— Niere error of law, e. g., landlord cannot sue 
for dispossession of the tenant, is a ground for revi-ion.3 

Invalid defences. — It may be noted that the follow- 
ing have been held not to be valid pleas in defence to posse- 
ssory action under S. 9. 

(/) That the Magistrate has made an order in favour 
of the defendant under S. 145, Cr. P. Code ; this is because 
the object of that section is not to restore possession but 
merely to maintain it whether it be rightful or not.^ 

(//) That the defendant has a better title provided the 
plaintiff’s possession is not that of a trespasser. 

(Ui) That the defendant was acting as an agent of a 
third person.^ 

[if] That the plaintiff mortgagee got the mortgage and 
possession from the defendant mortgagor by fraud.* 

(p) That the property in question forms a part only of 
a larger one.'' 

(W) That the previous suit brought in a Mamlatdar’s 
Court for possession was dismissed.s 

Crops. — If the person dispossessed, gets a decree for 
possession of his land, he is entitled to any crops growing 
thereon. He can cut them.^ He has a further right, viz., his 
decree for possession enables him to get a decree for mesne 

1 Ram Kissen Das v Jaikissen L'as 33 All. 647=8A. L. J. 791, 

2 Rum Dayal v Upendranath 17 C- W. N. 5i 1 . 

? Shyama Charan v Mahomed All 13 C. W. N. 835=10 C.L. J. 30 

Bindu Bashini v Srimati Jahiiavi 13 C. W. N. 303 

4 Chaitan Chnr.der v Brojo 20 W. R. 12 

5 Varlivandas v. Mahomed 5 Bom. 208. 

6 Sayall v Kamji 5 Bom 486 

7 Umachandra 12 W. R. 229. 

8 Ramchandra v Narasioha 24 Bom. 251. 

9 Shiraidi y Imambox I 3 W. R* 104 
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profits collected by the person while in wrongful adverse 
possession, unless the defendant proves a better title. ' 

IWesne pi’cfit — A claim for mesi^ ^projits^ can not b e 
j oined with a cla im for p ossess ion and the decree ^should be 
confined to directing delivery of possession^ and should not 
contain an award of mesne profits'* for it is a relief depend- 
ing on title. A court cannot order removal of structures 
erected by defendant,.* 


Effect of decree.— A decree in a suit for possession 
is priina fade evidence of title as against a stranger.^ The 
effect of a decree under S. 9 is that a person who is dis- 
possessed otherwise than in due course of law is entitled to 
be reinstated even if the defendant be a true owner or a per- 
son authorised by or claiming under him. But a decree in 
such a suit will not have the force of res jadicaia on the 
question of title.^ 

Fending sjuit,— If a suit under this section is pending, 
a concurrent suit under S, 39 for cancellation of a deed of 
gift is not bad.'^ 

S. 145. Criminal Procedure Code, compared— 
Under S. 9 of this Act, the Civil Court is authorised to resto- 


re a party into possession if he has within the last 6 months 
been dispossessed without his consent, otherwise than by 
due course ot law, where as the Criminal Court can only 
niainiain a person in possession if he is found to be in 
such possession upon the date of institution of proceedings 
under S. 1-15, Or. P. Code, or if he was in possession within 
2 n.onths antecedent to that date.'* A Magi.srtate is not 
incompetent to proceed under S. 145, Cr. P. Code, with regard 
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to properties which form the subject matter of a pending suit 
under S. 9, Specific Heliei Act.' 

The existence of an order passed under S. 145 of the 
Code of Criminal Procedure is no bar to the institution of a 
suit under S. 9 of the Specilic Relief Act for recovery of 
possession of the same land.. 

Distinction between Ss. 8 and 9—- S. 8 provides 
that a person entitled to the possession of a specific immove 
able property may recover it in the manner prescribed by 
Civil Procedure Code, L e. to say, by suit for ejectment on 
the basis oi title ; while this section ghes a summary re- 
medy to a person who has been dispossessed of immoveable 
property, otherwise than in due course of law, for recovery 
of possession, without establishing title, provided that his 
suit is brought within 6 months of the date of dispossession. 
The two sections give alternative remedies and they are 
mutually exclusive. If a suit is brought under this section, no 
question as to title can be raised or d'^termined. He may 
bring a suit for possession on the basis of his title under S. 
8. But he cannot combine the remedies provided by both 
sections in the same suit. 

Suit on title— If a plaintiff brings a suit for possession 
on the basis of title ajid fails to establish it, his suit cannot 
be converted into a suit under S. 9 and he cannot be granted 
a decree under the first paragraph of this section.’ 

Pleadings — A court should, in ail cases in which 
this section applies, give effect to its pfovbious whether that 
is expressly pleaded or not. 

Possession of moveable property, 
iO. Recovery of specifc moveable property —k 
person entitled to the possession of specific move- 

1 Kishori La! Rai v Srinath Rao .t6 Cal 370 

2 Jwala V Qanga Prasad 30 All 331 U Kyaw Lu Shwe 6 Ran 667 

3 Lachman Sham Churn 33 AH 61; Qanesh Rai v Bhuhi Ra' 46 

All 903 
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able properly may recover the same in the manner 
prescribed by the Code of Civil Procedure. 

Explanation J.—A trustee nii y sue under this 
section for the possession of property to the bene* 
ficia! interest in which the person for whoiu 
trustee is entitled. 

Explanation 2.—K special or temporary, right 
to the present possession of property is sufficient 
to support a suit under this section. 

ILLUSTRATIONS . 

(a) A bequeaths land to B for his life, with remainder 
to C. A dies. B enters on the land, but C, without B’s con- 
sent, oblains possession of the title-deeds, B may recorer 
them from C. 

ip) A pledges certain jewels to B to secure a loan, B 
disposes of them before he is entitled to do so. A without 
having paid or tendered the amount of the loan, sues B for 
possession of the jewels. The suit should be dismissed, as A 
is not entitled to their possession, whatever right he may 
have to secure their safe custody. 

(c) A receives a letter addressed to him by B. B gets 
back the letter without A’s consent. A has such a property 
therein as entities him to recover it from B. 

(d) A deposits books and papers for safe custody with B. 
B looses them and C finds them, but refuses to deliver them 
to B when demanded, B may recover them from C, subject 
to C’s right, if any, under S. 1()8 oi the Contract Act, 1872. 

ie) A, a warehouse-keeper, is charged with the 
delivery of certain goods to Z, which B takes out of A’s 
possession. A may sue B for the good.s. 

NOTES. 

" The object of the section— This .section provides 
means whereby a person entitled to the possession of specific 
moveable property may obtain possession thereot. It embo- 
dies the English Common Law doctrine of detinue, but the 
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relief had by this form of action was not qufte perfect and 
complete as could be had in equity. The relief sought by the 
plaintiff is the specific recovery of chattels wrongfully 
detained from the person entitled to the possession though 
of course the prayer for damages for wrongful detention, 
may be added^ The gist of action is the wrongful detention,' 
and it is immaterial whether the defendant originally obtained 
the goods by lawful means or otherwise. The wrong 
complained of is ihe detention. It is enough if the plaintiff 
is entitled To iminediate possession. There is no cause of action 
to sue under S, H) unless theie is a wrongful detention one 
adverse to the plaintiir, so as to prevent him from being in 
possession oi them: there must have been a demand by the 
plaintiff a'ld a refusal bv the defendant. In order to entitle 
the plaintiff to obtain delivery oi specific movable property 
by suit and enforce in decree so obtained by stringent 
method provided in order 2! rule 31 Code of Civil Procedure, it 
must be alleged in plaint that defendant is in possession of 
specific pfopetly prayed to be possessed.' 

I he plaiiitiif be entitled to the possession 
of the pi’opei'ts':— ibe wording oi tiie section read with 
the two explanations makes it clear what kind of title to 
possession is necessary to enable a person to sue; the plaintiff 
need not be the full owner; he can come under S. 10 if 
he is entitled to immediate possession even as a trustee ( to 
the extent of the beneficial interest in which the person for 
whom he is a trustee is entitled ), or is having a merely 
special or temporary right to the present possession thereof. 
He can sue under S. 10 though the goods may never have been 
taken out oi his possession. Por an analysis of the “ right 
to possession ” attention is drawn, to Williams on “ personal 
property ” and Pollock on “ Possession. ” A person may be 
entitled to possession either because of his~{rr owne rs ETp o r 
(ii)Tndepend2enlly"of”owhersliip because of a t empor or^ or 
special right, e, g., as a trustee, bailee, pawnee, etc. This 

5 . Jaldu Venkata Subarao V, A. S. N. Co. Ltd. 29. M. L. J. 342 

=30. I. C. 840. 


4 


50 THE SPECIFIC RELIEF ACT. s, 10. ] 

appears from the illustrations to this section which are dis- 
cussed in detail below; these special rights may arise either 
by an act ol the owner, e.g., a bailment or li:n. or nia) arise 
independently oi it, e. g., in the case or a tinder oi lost goods, 
who has a right to keep them, against all except the true 
ownei. In the case oi a simple ba lincnL thougli the legal 
possession is with the bailee, the biilor ( owner ) has a 
right to possession of the same, as against thiid persons 
but in case oi pawn or hire which is another species of 
bailment, the bailor has no right to possession which is during 
the continuance of the bailment rested in the pawnee or the 
hirer and it is he alone who can sue uncier S. 10; so also 

in the case oi a lieu, the right to possession oi the owner is 
temporarily vested in the lienor. 

Property mtt&fc be specific— The section speaks of 
recovery of specific goods ; they mt;s: be ascertained and 
capable oi identiiication;, they must be_cnjpahk' oi bein^s^zed 
and deliver ed u p to the winning patty;' the naUi_rg,_oi the 
thing must continue Jo be the same". S. 10 (!< es not thereiore 
apply ii the leliei is sought in respect ol a sum of money or 
a quantity oi grain unless they be speciiicall> distinguished 
from other property of the same kind, c. o., by being placed 
in definite bags. 

Moveable Property- This term means property of 
every description except immoveable property; for definition 
oi this latter term, ..see supra. 

Recover— The form of relief given by S. 10 is applica- 
ble only where the property itself is recoverable, in specie 
i. e. the very property itself; the reliei given is limited to 
the delivery of the goods; this section do' s not apply if 
the property has from any cause ceased to be recoverable 
and the relief sought is damages -for trespass only, as in 
case of loss or misappropriation. 

The manner prescribed bjf the CM*. Code— The 
plaint for specific Movable property should be in form No. 32 

t. Fadu Jbala v. Qour Mohan Jhala 19 Cal. 556 (F. ft); Wurargesa v. 

Jatheram- '22 Mad. 478. 
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as given in Schedule No 1 appendix A of Civil Procedure 
Code. The decree is in the form given in 0. 20, r. 10 of the 

Code “When the suit 's for moveable property— if the 

decree be for the delivery of such property, it shall also state 
the amount of money to be paid as an alternative if delivery 
cannot be had.” This decree is executed in the mode prescri* 
bed in O, 21, r. 31:— “(a) by the seizure, if practicable of 
the moveable, oi share and by the delivery thereof to the 
party to whom it has been adjudged or (b) by the imprison- 
ment of ihe judgment debtor or by aitaching his property or 
(c) by both imprisonment and attachment if necessary. '1 hough 
the decree states the amount of money to be paid as an 
alternative if debnery cannot be had, yet the defendant has 
not, as he has in England the option to pay damages and 
retain the goods; this is clear from the wording of the rule 
relating to the enioi cement of such a decree. It may be noted 
however that a person es titled to the delivery of movable 
property is not bound to sue for the delivery of the property 
itsel ; he may sue for its value.' 

Illitsiraiion fa Title deeds . — This is based on Lord Buck- 
hurst’s case-. It is resorted to when a person being entitled 
to custody oi title deeds claims actual delivery of these; the 
title deeds referred to are unexceptionable ones; if they 
are void or voidable the plaintiff can have relied under S. 35 
or 39 of this Act ( rescission or cancellation ). This forms a 
part of equity jurisdiction for the remedy at law is defective. 
The person who has the legal estate is generally entitled to 
the custody of the deeds; if the plaintiff has only an 
equitable estate the trustee would be entitled to it for the benefit 
of all the persons interested.^ It is often said “the right to 
title deeds follows the right to the land” In the case of co- 
parceners, one may keep them with him with the consent of 
others; while suit is pending, the court may determine who 
is to have custody of the deeds pending the litigation ; A - 

.1 IMionaje*; v, Mst Saraswati. 75 1. C- 833rrA. R. 924 Nag 176. 

2 Co. Rep 2 N. S. 10. 

3 Dunconiba v. Mayor 8 Vas. 320. 
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Court oi equity in giving delivery of deeds to a person can 
impose terras upon him i. e., compel him to do equity if he 
seeks equity. A court of equit/ sometimes hel|'S a person 
though he is not entitled to possession of the title deeds; this 
is when there is danger of loss of the deeds in the custody 
of the person in possession an 1 the ilasntanl has a near interest 
therein. This can be done even by an injunction.i 

Illasfraiion (b) — Pledge. — ^This is based on Donald v. 
SackUng.^ It relates to bailments. T'he illustration indicates 
a case where an owner is n^' neceSbarily entitled to the im- 
mediate possession of the' foods bailed: No doubt bailee is 
responsible for his wrongful disposal; but then bailor cannot 
sue under S. 10 for he cannot be said to be entilUd to im- 
mediate possession till the amount due is tendered. 

lllusirailoa (c)—Leihrs. — An addressee is really the person 
entitled to imiuediate possession and .o he can .sue even 
the writer under S. 10, though, it may be lh;n the property 
in the letter may be the sender’s;-— wTto has Itis own reci- 
procal Yvant.s against the addres’-'oe:-'' 

Illnsiraiion (rf ) — rinders of goocts—S^. id"- 170 of the 
Indian Contract Act lay down the rules as to rights and 
liabilities of a tinder of goods; he has indeed his rights to com- 
pensation and even lien; but subject to th.is the owner has a 
right to immediate possession which he can enfotce under S.IO, 
Ulustration (ej— Warehouse-keeper.— This speaks of a 
case where a person has a special or temporary right to 
immediate possession not coupled witii absolute ownership; 
there are cases where there is a special right to immediate 
possession though active possession may have been voluntarily 
jiarted with or where there has never yet been actual poss- 
ession. This illustration is an instance of bailment. A as a 
bailee has the temporary right of possession and he is entitled 
to bring a suit under the present section. In this case, the 
bailer also can bring the suit against H; as provided in 

1 Leathes v. Leathes 5 CIi. H. 221, 

2 Donald v. Suckling L. K 1. Q. B. 585. 

3 Olivp'— Oliver 32, L- J- C. P- i,' 
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section 180 ot Indian Contract Act, which clearly lays down that 

both the bailor and the bailee can bring the suit against the 
third person who derived the bailee of the use or possession of 
goods. 

11. LiabUity of per.^on in possession, not as 
owner, to deliver to person entitled to immediate 
possession — person having the possession or 
control 01 a particular article oi moveable property, 
of which he is not the owner, may be compelled 
speciiically to deliver it to the person entitled to the 
immediate possession, in any of the following casesi- 
[a) when the thing claimed is held by the de- 
fendant as tn.e agent or trustee of the claimant; 

(fo) when compensation in money would not 
afford the claimant adequate relief for the loss of 
the thing claimed; 

(cj when it would be extremely difficult to as- 
certain the actual damages caused by its loss; 

id) when the possession of the thing claimed 
has been wrongfully Iransterred from the claimant. 
i,L cUSTRii TIONS. 

Of clause A proceeding to hurope, leaves his furni- 
ture ill charge of U as his agent during his absence. B 
without k’& aiuhoi-ii), pledges the furniture to C, and C, 
knowing that B has no right to pledge the furniture, adverti- 
ses it for sale. C may be compelled to deliver the furniture 
to A, for he holds it a^. A’s trustee. 

Oi clause [b). L has got possession of an idol belonging 
to A’s family; and ct which A is the proper custodian. Z may 
be compelled to deliver the idol to A. 

Ot clause (r) A is entitled to a picture by a dead painter, 
and a pair of rare China vases, B has possession of them. 
The articles are oi too special a character to bear an ascer- 
tainable rairket-ralue. B may be compelled to delivo. 
them to A. 
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NOTES. 

Scope— The object of this section is to provide a special 
remedy for a case where a person not being the owner of a 
particular specific moveable keeps possession thereof as 
against a person entitled to immediate possession, where he 
occupies a particular position, e. g., as agent or trustee of 
the plaintiff, or if the possession is wrongfullv acquired, or 
if pecuniary compensation cannot be calculated or wettW 
afford adequate relief. The plaint should be in form No .11 
given in Schedule Appendiv A of Civil Procedure Code. 

Difference between C.lOand S. 11 —Under S. 10 the 
relief given is in the ordinary course prescribed by the C. lU 
Code, the decree being ftameJ under O. 20, r. 10 and execated 
under O. 21. r. 31. Under S. lu, a person entitled to the 
specific moveable property, may sue for po.ssessiou of the 
same or in the alternative for compensation. Under S, II 
special relief is given m the lour classes specially enumera- 
ted and the decree is executed under 0. 21. r. 32 (1); again 
a suit under S. 11 cannot be brought agains. the owner of 
the particular moveable; an owner cannot be sued: whereas 
under S. 10, as appears from tlie ill’isiralio,is to that section, 
3 person having a toinporary or special rtghi to possession 
can proceed against the ouner of that article; again the 
means oi eniorcing d-crees under the t'’ o .sections diiier; the 
court can bring a greater atnount of coercion against the 
defendant to force its decree under 5. il ihan it can in case 
of a decree under 5. 10. 

Clause {a ) — The iliustratian to this clause is based on 
the leading English case on the point.' fven in England 
since early times "relief is given by means of a decree for 
specific delivery when the defendant stan ling in a fiduciary 
relation to the plaintiff has obtained possession by abuse of 
his powers; The relief is given though the article' may have 
no peculiar value. 

Giauge (61— The illustration is the ease oi Noith V, Q, 
N. S, Co.- and the rule ir deduced from Pusey v. 

,.,00d V Bowclifle ? PhiltiB 33T. I 2 Horfh v Q, N. By Co. 2 Qiff 64 
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Pusey'. Ordinarily in the case of a moveable, one can easily 
ascertain its intrinsic value and that sum is deemed a full 
compensation for it but it is a matter of common knowledge 
that articles of curiosity or antiquity and articles of family 
interest or those connected with events in family history, e. g., 
heirlooms, tamily idols, e‘c., cannot be repiesented by a sum 
of money to be given as damages; the only recourse for a 
court of equity i i such cases is to..coinpel their actual deli- 
very. Indeed the actual value may at times be easy ot calcu- 
lation ; but then that value would not be its real value to the 
family to whom it belongs, la Pusiy v. ?usey the heir sued 
to recover a horn with an inscription thereon which for 
centuries had been the token by which the family estate was 
held and the special relief was given : As observed by Lord 
Ellenborough'*! '• in ail cases where the object of the suit is 
not capable oi compensaiion by damages it would be strange 
if the law of tins country did not atford any remedy, li would 
be great injustice li an individual cannot have his property 
without being liable to the estimate of people who have not 
his feeling upon it.” The ground of jurisdiction is the same 
as that up,)n which the .peciiic performance oi an agreement 
is enforced, I'/T., that the specific thing is the object and 
damages will not aiiorJ an adequate compensation. ’ 


Ciaase (c;j.--lhis clause covers cases whore the article 
is such that no two nieii wotilJ value it at the same price, /, 
e., it is well nigh impassible to estimaie the real damage, tis 
in case oi articles of curious workmanship. Duke of siuiinicr- 
est V. Cookion, is the tcadiag case on the paint. The illustra- 
tion is base. Ion P.ilck'/. Qray*= but thenspeoiiic delivery will 
not be ordered it the value has been agreed upon.f' 

Clause (r/).— In cases falling under this class it is not 
necessary that the article must have' a particular- intrinsic 
value nor that the defendant should beta fiduciary relations 

1 Pusey V, Pusey i.' L C S^vO.- |- - sou L. -C.-Sy.'.,, . - . 

2 Pells V. read 3 Ves ’'L I 4 Faick v. QrkV t Drew 653. 

3 Duke of Summerset v Cook 1 .3 Doul!ag''.Bckia'-‘»i-2J 5H 544 
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with the plantiff ; the question is as to the way in which the 
plantiff lost possession cl ihe article ; all that is necessary is 

that the possession must have been transierred wrongfully by 
a tort under such circumstances that no property therein 

could pass. The fact that the defendant had no notice of the 
tort is immaterial : this is analogous to the relief given under 

S. 9 as to immoveables. If a landlord takes from his tenant 

his farmstock in violation of the terms of his contract he 
would have to restore the same to him'. 

Having possession— in order to entitle the plaintifi 
to obtain delivery of specific moveable property, it is necessary 
that he should allcre and prove facts vrhich gke him right 
to compell the delivery of the speciiic moveable besides 
proving that the defendant is in posseEsion“. 

CHAPTER II 

OF IHE SPECIFIC PERFOR.M.yXCE OF CONTRACT!^ 

The scope and jnu'poso of this Chapter — This 
will be best understood by the followin’ extract from the 
statement of objects and reasons of the Bill. 

“It attempts to codify the I'ingl'sh Law on the object of 
specific performance with the following modifications 

6. Subjet to the negative rules afterwards set forth in 
this Chapter the Bill empowers the Courts to decree specific 
performance of eiiy agreement when t e panics h.tv-e expressly 
agreed in writing that spcci.i'. penormanc incr^of may be 
required by either of them or that damages shall not be 
considered adequate relief. -Tliis novel provision taken from 
the N. Y. code is one. of the means by which the bill pro- 
poses to extend a useful iurisdiction, one peculiarly adapted 
to India where the alternative relief for a breach of contract, 
viz., damages, is owing to the poverty of the bulk of the po- 
pulation and the difficulty of eveenting money decrees- often 
so utterly nugatory. 

7. In England it has more than once been ruled that the 
Court of Chancery will not compel specific performance of a 
continuous duty extending over many years. The Bill renders 

— — f. 

I Nutbwiin Thorntor lO [ Thu Asiatic Sf. am Nuvigctiop 

versy. ! Co. (1916) 39 Mad (F. B.)-S0 

2. 'i'wviatiisy’pba Bao v, j 1. C, 840-dV M, L. J. 34-' 
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this doctrine more precise by declaring that an agreement the 
performance pf; which necessarily involves periormance of 
continuous duties over a longer period than 5 years from 
its date shall not be specifically enforced; whether this fs 
the best limit ol will be a point for consideration before 
the bill is- passed. ( Under the Act the limit is 3 years. ) 

8. With regard to specific performance of contracts to 
execute buildings or to cultivate lands the Bill is intended to 
express the present law. 

9. The rules as to when a contract for the sale oi a 
married woman’s estate will be specifically enforced are in 
England excessively complicated. The Bill makes no distinct- 
ion in her case and thus recognizes the principle embodied 
in S. 4 of Indian Succession Act and Act ill of 1874. 
(Married Woman’s Forperty Act. ). 

11. The absence in India of any enactment resembling 
the Statute oi Frauds, Ss. 1, 3, 4, 17 renders it unnecessary 
to embody in the Bill the intricate rules of the Court of 
Chancery as to when a parol agreement relating to land will 
and when it will not, be specifically enforced. 

12. It seems impossible to elicit a consistent doctrine' 
trom the English decisions as to the rights of a purchaser or 
lessee to spsciiic performance with abatement or compensa- 
tion when the title of the persons agreeing to sell or lease is 
defective. The bill lays down that only in one case can such 
relief be granted, viz., where the part of the agreement which 
must be left unperformed bears only a small proportion to 
the whole in value and admits of compensation in money. 
This will relieve the courts from the exercise of a duty which 
in many cases must be more a matter of guess than of judicial 
discretion. 

13. Tne right to enforce a contract specifically may in 
England be lost by delay in resorting to the court and a 
large mass of cases exist relating to this doctrine. The Bill 
contains no rules on the subject, for in India the provisions 
of the Limitation Act that suits for Specific Performance must 
be brouglit 'within 3 years from the date on 'which jthe pl-’^tfff 
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has notice that performance is refused, renders the doctrine 
of laches inapplicable to this kind of litigation. 

14. It seems to be erroneously supposed by some of, the 
moffusil judges that when a contiact is proved the grant of a 
decree for specific performance is a matter of course ; care 
has been taken in this chapter to show distinctly that the 
grant of such decrees is purely within the sound discretion of 


the court. 

15. As in this country all remedies on an agreement can 
be granted by one and the same court it is conceived that 
only one suit should lie on account oi its non performance. It 
has on this account been provided in S. 29 that if a suit for 
specific performance is dismissed, no other suit shail be 
brought on the same agreement. ’’ 

Contx’aet— This chapter applies only if the agreement 
between the paitks is a perfect one— amounting to a contract 
under i. 10, Indian Contract Act. S. 4 (a) of this Act clearly 
says that nothing in this Act shall be deemed to give any 
right to reliei in respect of any agreement which is not a 
contract. All vo id aur^ements are excluded from this relief 
of specHic_ performance ; the primary question therefore, for 
thFTourt in every case is, whether the agreement in queslbns 
is a contract or not? The chapter presupposes that the agree- 
mei.t is between [wisons competent to enter into it and is 
with their free consent and founded upon consideration that 
is not unlawful ; contra cts tha t are merely voidable are not 
ex s cinded f rom the operation of the chapter, but then, the party 
1 entitled to avoid it, must have elected to treat it as a valid 
Icontract. A person emerging from a slate of disability can 
take up and carry on transactions commenced while he was 
•under disability in such a way as to bind himself as to the 
whole.' The Legislature requires that there must always be 
.1 contract before the court ; it must be complete.^ 

Unregistered document— Pas t Perforsnance^lt 
has already been noted under S. 4 that no relief can be given so 


l "Qr''y.:on V. Udai r. d.tv !7 Cat 
e23(P.C ) - - 


P Kiiilash Chunder v, Tarim 
blohun 10 Cal. 583; Mayaran 
■ • v; Pregdot 5 All 44. • 
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’as lo affect the operation of the Registration Act. In England 
a Court of Equity is allowed to decree specific performance 
in spit| of ' the Statute of Frauds (which requires a writing in 
certain cases), e.g., where contract is partly performed by the 
plaintiff, or if the agreement could not be put into writing 
because of the defendant’s fraud, or if it would be against 
conscience to insist on the want of writing as a bar to relief 
etc. On similar principles it has been held by the judicial 
Committee in Mahomed Musa v. Aghore Kti^nar Ganguli i that 
when a document requiring registration was not registered, 
the defect of want of registration was cured by the acting 
and conduct of the parites who for more than 3o years had 
acted upon it; in this case a compromise agreement requiring 
registration was not registered but all the parties had treated 
the compromise as binding on them and acted upon its terms. 
It was held that the defects in the form were cured by the 
conduct of the parties continually acting upon the agreement. 
Their Lordships referred to Maddison v. Alderson^ and quoted 
with approval the observations of the Lord Chancellor “ the 
matter has advanced beyond the stage of mere contract; and 
the equities which arise out of the stage which it has reached 
cannot .be administered unless the contract is regarded. 


Spacific performance in case of land outside 
jiii'isdicfcicn -A court of equity in England can decree 
specific p-eriormance in cases of land outside its jurisdiction 
if both the parties to the agreement are resident within 
its jurisdiction on the maxim that equity acts in personem; 
But courts in India, it must be noted, will not give such a 
decree ( but then even in India a court can pass a money 
decree in such_ cases^). 

A in Calcutta agreed to self to B certain lands situated 
outside the original jurisdiction of the High Court ; A failed 
-to -perform- The contract ; on a. suit by B it was held that 
the suit was a “ suit for land ” and so the court b id no 
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jurisdiction to try the same under Cl, 12 of the Letters Paten,: 
But the case would be diiferent if A the vendor were to bring 
a suit for specific performance of the contract and to recover 
the agreed price for in that ca^e the sud would not be a 
suit for land.' 

A 

Under 5, 16 of the Civil Procedure Code which section 
applies to all courts except the c-hartered High Courts, (the 
extent of the jurisdiction of the Ch ir ered High courts of 
Calcutta, Madras, Bombay, Ailaiiabad, Lahore, Patna and 
Rangoon is denned by the Royal Cnarters under which they 
were established. See Cl. 12 ot the Charter of the Calcutta, 
Madras and Bombay High i^ourts for their jurisdiction on the 
Original Side) suds tor the recovery of immoveable property 
must be instituted in the court within the local limits of 
whose jurisdiction the property is situated. 

Specific pei'tormaiice of a. contract by a minor— 
Specific performance of a. contract entered into by a minor— 
a question of considerable importance and interest may be 
dealt with at this stage. It is now clear after the decision of 
the Judicial Committee in Mohori Bibi v. Dhiirmodas Qhose^ 
that a minor’s contract is void; since a minor’s contract is 
absolutely void ihi.rc can be no question of specific perfor- 
mance of a contract which a minor has entered into. 


In Mir Sarwarjan v, Paidiraddiii-, a. '^uar Sian of a minor’s 
estate entered into a contract for the purchase of certain 
immoveable property on the minor’s behalf; on a suit by the 
minor it was held by the Judicial Commitiee that it was not 
within the competence, either of the manJager of the minor’s 
estate or of the guardian of the minor, to bind the minor of 
the minor’s estate by a contract for the purchase of immove- 
able property ; that as the minor was not bound by the 


! Land Mortgaj;e Bank 1 CalS.Sj 
2 Nagendra Nath 49- Cal 670; 

For what IS a “ saufoilatid ” 

^ recant full Bench caso 


of Hatimbhai v. h. E Dins* 
haw 49. ^tn. L. If. 498. 

3 -Mohori Hib 30 Cal. 539 (P. C.) 
2 Mir Sarwarjaa v. Fak^njddin 
39 Cal ^32 
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contract ; there was no mutuality ; and that consequently the/ 
minor could not obtain specific performance of the contract,/ 


The case however would be difieient if the guardian of 
the minor is coinpeleiit to entei into the particular contract 
on behalf of the minor. A ceitinod guaraian of a minor (whose 
powers are governed by the-Quaidian and Wards Act) entered 
into a contiact for tiie sale oi certain immoveable property 
oi the minor with the sanction o, the court ; on the defend- 
ant's failure to pay the purchase piice and complete the sale, 
the property was sold by aae non at less than the covenanted 
price; it was contended relying on the Privy Council case of 
Mir Sarwarjan v. Fahhriiadin that ihe plaintiit could not 
make a valid contract ter sale of the immoveable property on 
behalf of the minor ; The iiigh Court of Allahabad held that 
such a contract is valid and a suit for damages for breach 
of ti^ontract will lie on behalf of the minor. 

Specific perfoi’mance can be of executory 
contacts— The e.xpression * specific performance,' as applied 
to suits known by that name, presupposes an executory as 
distinct from an executed agreement, someihing remaining to 
be done such as the execution of a deed or a conveyance, in 
order to put the parties in the position relative to each other, 

in which by the preliminary agreement they were intended to 
be put.' 


The court will not decree a suit for specific performance 
of an agreement, if it finds that at the date oi suit the plain- 
tiff cannot complete the agreement by doing what remained 
to be done by him under it. 


Though when a contract is alleged to be contained in 
letters the whole correspondence should be looked at, yet if 
once a definite offer has been made and accepted without 
qualification and it 'appears that the letters of offer and 


1 Jatindra Nath v. Shrimat Jeyer ( P. C ) 18 Bom L. ‘f l'09 ; Wool- 
verampion and W Uall itailway Co v. London and North \Ve.,tern 
Railway Co. i6 Eq. 433, 4 9. reli.d upon. 



62 THE SPECIFIC RELIEF ACT. [ s. 11 

acceptance contain all the terms agreed on between the parties 
at the date of acceptance, the complete contract then arrived 
at, cannot be affected by subsequent negotiation. When once 
it is shown that there is a complete contract, further nego- 
tiations beri\een the parties cannot without the consent of 
both, get rid of the contract already arrived at.‘ 

Contents — This chapter ( Ss. 12-30 ) covers the follow- 
" ing topics 

(/) Which contracts can and cannot be enforced at the 
discretion of the Court (Ss. 12, 21, 22 ). 

(ii) When specific performance of a part can be had 
(Ss. 14, 15, 16, 17). 

(Hi) Who can and cannot enforce Specific Performance 
( bs. 23, 24, 25 ). 

(iv) Against whom Specific Performance can or cannot 
be had ( Ss, 27, 28 ). 

(vj Miscellaneous. 

(a) Effect of destruction of subject-matter after 
agreement ( S. 13 ). 

(b) Rights of a Vendee against Vendor with imper- 
fect title ( S. 15 ). 

(c) Liquidation of damages no bar ( S. 20 ), 

(d) Remedies Specific Performance and damages 
(Ss. 19 & 29 ). 

The Privy Council has, it is true, interpretated sections 
of Specific Relief Act both as to substantive law and practice 
in light of principles recognised by English Courts but where 
there is express divergence, this Aet will be strictly adhered to, 
whatever may be English Law. a 

1 Perry v. Suiiields Limited (1916) 2 Ch. D. p. 187. 

2 Ardeshir Manna v, Elora Jason ( 1928) 55 I. A. 360; 52. Bom. 597, 
Hi 1 C 413; A. 1. R. 1928 P. C. 208; 

Akshyalingen v Avayambal (1932) 56 Mad 796; H49. 1. C. 621; A. I- R. 
1943 Mad. 286. 
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Zontracis which may be specifically enforced 

l2. Cases in whic • sp- cific pcrforniuice i nfor- 
ceable . — Except ts otherwise prctvided in this chapter, 
the specific peifmmar.ce, ( f any contract may in 
the discretion of the court be enforced — 


(a) when the act agreed ^o be done is in the 
performance, wholly or partly, of a trust ; 

(b) when there exists no standard for ascertain- 
ing the actual damages caused by the non-perfor- 
mance of the act i.greed to be done ; 

c when the aci agreed to be done is such that 
pecuniary comperisation for its non performance 
would not afford adequate relief ; or 

(nf. w'hen it is probable that pecuniary compen- 
sation cannot be got for the non-performance of the 
act agreed to be done, 

£xp/anaiion.— Unless and until the contrary is 
proved, the court sh, 11 presume that the breach of a 
contract to transfer immoveable property cannot be 
adequately relieved by compensalion in money. (But 
where there is evidence that mone} conpensation would 
be adequate, specific performance cannot be decreed,)^ 
and that the breach of contract to iramder moveable 
property can be thus relieved. 

ILLUSTRATIONS. 

Of clause (a). [A holds certain’ slock in trust for B. A 
•wrongfully disposes of the stock. The law creates an obligation 
on A to restore the same quantity of stock to B and B may en orce 


I Uaraji V Kav ICishoresiogh 57 Cal. 509. 



64. THF SPECIFIC RELIEF ACT. [ s. 12 

specific performance of this obligation]. This illustration is 
repealed wherever the Indian Trusts Act 11 of 1882 is in force. 

Oh clausa (6). A agrees to buy, and B agrees to sell, 
a picture by a dead painter and two rare China vases. A 
may compel B specifically to perform this contract for there 
is no standard for ascertaining the actual damage which 
would be caused by its not-periormance.' 

Oi clause (c). A contracts with B to sell him a house for 
Rs. 1,000. B is entitled to a decree directing A to convey 
the house to him on paying the purchase rnoney. 

in consideration of being released from certain obligations 
imposed on it by its Act oi Incorporation, a Railway Company 
contracts with Z to make an archway through their Railway 
to connect lands of Z severed by the Railway to construct a 
road between certain specified points, to pay a certain annual 
sum towards the maintenance oi this road and also to const- 
ruct a siding and a wharf as specified in the contract ; Z 
is entitled to have this contract specifically eiiiorced for his 
interest in its performance cannot be adequately compensated 
for by money; and the court may appoint a. proper person to 
superintend the construction of the archway, road siding and 
wharf, a 

A contracts to sell and B contracts to buy, a certain 
number of Railway shares of a particular description. A refuses 
to complete the sale ; B may compel A specifically to perform 
this agreement for the shares are limited in number and not 
always to be had in the market, and their possession carries 

with it the status of a share-holder, which cannot otherwise 
be procured. 

A contracts with B to paint a picture for B who agrees 
to pay therefor Rs. 1,000 ; the picture is painted. Bis entitled 
to have it delivered to him on payment or tender of Rs. 1,000. 

1 ( The Chinn Vases are suggested by Falcke v. Gray (185H) 4 Drew 
651; 176 R. R. 493) 

2 . See Stover v W R Co (1842) 2 Y & C. C. C. 48; 60 R R 23) 



RELIEF discretionary 


65 


s. 12] 


Of clause (d). A transfers without endorsement^ but for 
valuable consideration a promissory note to B. A becomes 
insolvent and C is appointed his assignee. B may compel C 
to endorse the note tor C has succeeded to A’s liabilities and 
a decree for pecuniary compensation for not endorsing the 
note would be fruitless'. 


NOTES. 


Comracts— We have seen already that this chapter 
applies only to agreements which are complete contracts but 
not to those that are void. The section presumes the existence 
of a contract in law. 

Helief is discretionary witli the court— It is 
not imperative upon a court to decree specific performance 
of a contract merely because the case falls within any of the 
four clauses of S. 1 2 ; even then as the section says, it may 
be granted at the discretion of the court ; S. 22 should be 
read with S. 12, It says: “the jur.sdiction to decree specific 
performance is ■ iscretionary and the couit is not bound to 
grant such lelief merdy because h is lawful to do so; but 
the discretion oi the court is not arbixiary but sound and 
reasonable guided by judicial principles and capable of 
correction by a court of appeal. ” For hi rther detail, see notes 
to S. 22. If none of the four grounds stated in S. 12 be established, 
a court cannot decree specific performance. 

Trust-Cteasc (a)-\i a trust is constituted, be it express, 
implied or constructive, a court of equity would at the suit of 
a beneficiary enforce its specific performance ; that relief is 
given by this clause. The court would enforce trust not only 
against those who are rightfully possessed oi trust property 
as trustees but also against all those who come into possession 

1 ( Involved ia Watkins v Mavie (1810) 

J. & vV. 242. There the assignee’s endorsement was voln fary and 
Court answered an objection to its validity by saying that he was not only 
entitled but bound to endorse. 

.5 
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of the property bound by the trust, with notice of the trust.. 
It should be noted that the specific enforcing of trust is 
different from “specific performance’' as used in a strict sense; 
the latter term ordinarily denotes that jurisdiction which the 
court exercises in respect oiexecutoi) contracts as contrasted 
with executed ones ; again, O'-dinarily it is an alternate remedy, 
but in case of trusts it is Iheonly remedy. The discussion on 
this point here is now to a large e.xtent academical for the 
Indian Trusts Act of 1882 has repealed the illust' a'ion to this 
clause, wherever that Act applies. The illustration is taken 
from Forrest v. ELwes-. The beneficiary has the option either 
to have the stock replaced or the money produced by it with 
interest, but he cannoi insist upon repugnant claims. For 
details see Story's Equity Jurisprudence. 

No standard for ascertaining' damage— Clause 
(/b)-The clause differs from cl. fc) below, just as els. [b] and 
(c) to S. 11. differ from each other. As Star; puts it, the 
ground of the rule is the utter uncertainty of any calculation 
of damages as they must in such cares be in ;i great measure 
conjectural: Ihe clause covers cases whore the subject -matter 
is so unique that it would be impossible to say what it would 
fetch in the market. The illustration is based upon Falck v. 
Qray,^ 'which was a ca.'-e of a contract to sell two ancient jars. 

The agreement to letire from business can be specifically 
enforced., Where an agreement was that partnership book 
was on dissolution of the partnership to be the pioperty of 
one partner and others were to have a copy of it, the agree- 
ment as to copy was specifically enfoiced.^ So also where the 
agreement was to sell several specified stones in old West- 
minster Bridge when it was pulled down " And where the 
agreement was as to the artists’ picture painted by himself 

1 Poolley v- Bud 14 Beav. 34. ^ 2 Forrest v Elwes 4 Vasey 497. 

3 Falck V. Gray ?> Drf-,v 461. 5 Liiifr.jn v Simsua S. & S. 300. 

4 Gray v. Smith 41 Ch. D. '208. 6 Thorn v. Commissioners of 

Works 23 Bear. 490, 
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the picture having its peculiar value to the plaintiff.’So also 
where the cigreeraent was bj' a partner not to carry on the 
S’me trade with other ‘person in a ceitain place.^ As also 
where the contract was for the sale of 800 tons of iron to 
be paid for by instalments ; this was on the ground that 
profits liepended on future events and so calculation would 
proceed on pure conjecture. This decision is adversely criticised 
by Mr, Fry.^ 

I?amn,ges would not afford adequate relief— 
Clause (c)— The explanation to the section should be read 
with this clau.se : It refers to this clause. It lays down an 
important ruls-a prcsiimpUcti for the guidance of a court of 
Equity .—The explanation does not proceed on any distinction 
between real and personal property. The true ground for the 
relief of sped lie periorniance is the need of it to afford an 
adequate r^gjiedy : ordinarily each plot of land as Story says, 
has to the purchaser some peculiar and special value by reason 
of its position or quality or the use he intends to make of it 
lor '.hich damages would not bo a true salisiaction, while it 
is oiherwise on a sale oi stock or goeds as with the damages 
he may ordinarily pu, chase the same quantity of the like 
stock of goods : But then it should be noted that the explanation 
does not lay down a rule of law; the presumption4 is not 
conclusive ; it is rebuttable but since, it is an obligatory one 
the onus of proving the contrary is on the other side; no 
relief will be given unless the remedy is mutual and reciprocal.s 
To put briefly the common law rule is that money is the 
measure of every loss ; but in the case of land damages 
afford no true compensation and do not attain the desired 
object which they do in case of moveables ; hence the jurisdiction 
exercised by a court of Equity, in the first case. The exceptional 
cases where breach of a contract for the transfer of immoveable 

1 Drowing v. Bekjarren C J. V | 4 Ramii Patel v. Rao Kishoresingh 

H. 5i4. I (1929) 50 C. L. J. 198. (P. C.) 

- K'ubl. V. Reaii 6 Sim. 3 '3. j 3 Subramanian chaftiar v. Amn 

3 AdJerley v. Uizon I. S. & S. 607. ' Chalan A..I. R. 1943 Mad. 761, ’ » 
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property can be adequately compensated for by damages are 
given in S. 21. 

The first iliustralion relates to the ordinary case of sale 
of immoveables ; the 2nd is based on Siorcr v. G. W. Ry. 
C(7.,' this also relates to land ; the 3rd lelates to moveables 
where as we have seen specific performance is the exception 
and not the lule ; it is the case of Adderley v. Dhom where 
distinction was drawn between oi dinar} stock which can be 
had at any time in the market and l^ailway shares which 
being limited in number cannot always be had. 

[а) Contract specifically enforced:~e. g., a contract for 
the sale of debts proved in bankruptcy where an assignment 
of the debts has not been already executed, for the dividends 
eventually payable out of his estate are purely coujecturalj 
a contract to pay the plaintiff a certain annual sum for his 
life and also a certain other sum by cvay of loyalty on a 
certain measure of a particular article to be manufactured 
by the dciendaiit during the iiic of the flaiitiii' or contract 
for the sale of an annuity -payable out oi the dividends of 
stock 5 or contract for the sale of the good will oi a trade.‘ 
or a contract fora lease or its renewal' or a contract relating 
to land supposed to contain coal or valuable minerals. 

(б) Not specifically enforced:— k contract for sale oi stock® 
for building and repair 

Pecuniary compensation cannot be got— This 
clause covers cases of contracts for personal acts and 
proceedings, e. g., to renew a lease ; to invest money in lands 
and settle on another ; to settle boundaries on neighbouring 

1 storer V. 0. W. Ry. Co. 2. Y. & ! ^ Carew 3 Aik 83. 

C. N. R. 48. i 7 Duncutt v. Albrecht 12 Sim. 189. 

2 Mderley v Dixon 1 S. &. S, 607. j 8 New Birbhoom Coal Co. v. 

3 Boll V. Clegge 1 Bro. P. C. 140 j Balaram ,8 Cal 17.3. 

4 Withy Y. Cattle ! S. & S. 174* j 9 Cude v. Rutter. 

5 Brytonv Whitehead 1 S. <S S. 74. j 10 CiiyofLondonvNashSAtkSU 
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estates ; not to cut down trees ; to endorse a bill ; to charge 
an ^nuity on land. 

An Agreement to Mortgage:— Such an agreement 
is not ge;ierally capable of specific performance and even if 
a decree is passed, it does not relate back to date of agreement.* 

to restore the terms of a lost deed — Where 
a bond that has been executed is lost or destroyed, the proper 
course of proceeding is by a suit to restore the terms' of the 
lost bond or as it has been said in courts oi equity in England, 
by a suit to obtain the benefit of the lost deed or writing .2 

13uilding conri’acts— The general rule in equity was 
that an agreement lo erect a building could not be speeiiically 
enforced but where the particulars ot a building are clearly 
specified and the erection oi which is ui an importance to 
the other party which cannot adequately be measured by 
pecuniary damages, the court of equity would order specific 
performance.'’ 

Hire Purchase Agreement.' — It was held that sud 
was ime ioi specific performance oi contract for sale of goods 
and since failure of B to perform his pait of obligations 
under hire-purchase agreement could be adequiteiy compensated 
in money, A’s suit against B ior amount and declaration for 
remaining instalments, specific performance of contract could 
not be granted.^ 

13 Contract of which the subject has partially 
ceased to exist.- ,\’oUvithstar.ding anything contain- 
ed in S. oh'of the Indian Contract Act, a contract 
is not wholly impossible of performance, because a 

1 Wanian Mahadeo v Janardhan | Molyneux v Richard (1906) 1 

Balwanl -10 Bom. L. R. 4 ‘5 | Ch 34. 

'i Maya Ram v Prag Dutt 5 All '1* j 4 Abdul Rahman v Mamkram Hanu 
3 Wolverliamptoii Corporation v ■ man Bux A. 1. R. 1941 Ranc 
Emmons ( 1901 ) 1. R. B, 515; > Page 177 - * 



70 THE SPECIFIC RELIEF ACT [s, 12 

portion of its subject-matter, existing at its date, 
has ceased to exist at the time of the performance 

IT, Li:3Tl^ ATICHS. 

(c) A contracts to sell a house to B for a lakh of Rupees. 
The day after the contract is made, the house is destroyed 
by a cyclone. B may be compelled to perform his part of the. 
contract by paying the purchase monev. 

(b) In consideration of a sum o' money payable by B, 
A contracts to grant an annuity to B for B’s life. The day 
after the contract has been made, B is thrown from his 
horse and killed ; B’s repiesentalivc may be compelled to pay 
the purchase money. 


S. 56, indiait •Jon bract Act— A contract to do an 
act which after the contract is made becomes impossible, or 
by reason of some event which the promisor could not prevent, 
unlawful, becomes void when the act becomes impossible or 
unlatvful ; According to Indian Law an initial or subsequent 
impossibility makes a contract void ; of course in case of 
subsequent inpossibilily if the impossibility was known or 
could with reasonable diii.gcnce have bee.t kno.cn to the pro- 
misor, the promisor has to make coinpensal.oii to th.e promisee. 

Reason of this R-ttc— • The seket commiUec th.at was 
in charge of the Spcciiic Relief Bill in 1X74 said the following 
while introducing this section ; “ We have inserted a clause 
providing that nolwithstanduig anvthmg contained in S. 46 1. 
C. Act a contract is not wholly impossible of p rfoimance 
because a portion ol its subj.'Ct- matter existing at its dale has 
ceased to exist at the time of lire performance; the illustrations 
appended to this new clause will suiiii^iently show its propriety.” 

The object and scorje of S. 13— The object of S. 13 
is to explain the bearing of a general rule as that in S. 56 
Act upon a suit for specific performance. This section 
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is a sort of provisb^to Sect 56 of The Indian Contract Act. 
All that this sectLn enacts is that in a proper case there will 
be specific performance of the portion which is possible for 
parties to pen'onn and the whole contract will not be void 
because there is loss or destruction of a portion of the 
subject matter. Ch. 2 oi the Specific Kdli^f Act dealing with 
contracts does not lay down any rule of substantive law as 
to the validity or otherwise of a contract ; it simply refers 
to the general law of contracts laid down in the I. C. Act so 
far as it bears upon the relief of specific performance. As 
Story puts it, this section recognizes the distinction, that if a 
man has performed so much of the agreement as that he is 
not in status quo, and is in r.o default for not performing the 
residue, he shaii have a specific performance of the agreement 
from the other parly ; whereas if he has done nothing to alter 
his position and the (ailing through of the agreement simply 
leaves him in status quo ante, then there is no equity to 
enforce specific performance : 

S. 13 of Sp. 1“;. Act and Z. 56 of 1. C. Act are 
not conflicting' -From what is said above it is clear that 
there is no real conflict between the two sections ; A perusal 
^parijjasi^ of the sections indicate that S. 56 of the 1. C. Act 
includes also the case of an act becoming, after the contract 
is made, unlawful und exlends the rule 'n Taylor v. CatdwcLL 
to all kinds o, impossibhly ; whereas S. 13 oi the Sp. K- Act 
is limited to, where it has become impossible because part of the 
subjectmatter has ceased to exist. S. 13 oi the Sp. R. Act was not 
and is not meant to enable a person to call upon another to do 
an act which he is not competent to do or to do an 
immoral act or one against public policy ; S, 13 
presupposes that the agreement must be a contract enfor- 
ceable at law. S. 13 purports to deal with on** 
species of impossibility only and to determine who is to bear 
the loss in case of destruction of portion of the subject-matter 
it suspends the operation of the general rule in S. 56 of the 
1, C. Act and throws the loss on the equitable owner (and 
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not ^fae legal owner). The doctrine underlying it is, that the 
party making an unqualiiied promise must stand by it. 


Effect of S. 13— As we have seen S. 13 throws the 
loss on the equitable owner. As to who is an equitable owner, 
depends as Fry puis 'it, on v hether ihe contract, is completely 
made or not. It it has been, the person who has contracted 
to buy the propertv is the equitable owiiir;. and it is he who 
bears subsequent loss and is entitled to all subsequent gains; 
in such a case subsequent e\ents cannot determine the 
contract nor give either party a right lo resist the specific 
performance thereoi; but if it is not completed the owner of 
the property who is contracting it, i. e, the vendor is the 
owner both in law and ei]uity. it may be noted that a cont- 
ract cannot be said tci be complete merely because it is 
signed. It all depends on the naiure oi the terms; if there is 
a condition, a contract is not complete till the conditions 
atQ performed. 


The first illustration is the case ot 
Paine v. Wellor'; it embodies the general rule we have discu- 
ssed above, of equitable o'vvncr bearing the loss and reaping 
the fruits of subseipient events. The same principle would 
apply to a contract for share in a company which is 
afterwards wound up before shares are actually transferred.' 
Of course, the illustration (a) is incompatible with principles 
of law enunciated in Sect. 54-55 of Transfer oi Property Act. 
S. 54 of the Transfer of Property Act says that contract for 
sale of immoveable property does not of itself, create any 
interest in or charge upon such property and by S. 55 (5) 
(c) of the same Act the risk of accidental destruction is to 
be born by the purchaser only when ownership passes to 
him; of course under the Transfer of Property Act S, 55 
ownership passes only on the ex-ecut on and regisiration of 


1 Pains V. VVcllor 6 Vesey 349. 

2 Coles V Bristowes L. R. 6 Eq. 149; Emmerson’s L. R. 1 Ch 4 '3. 
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a proper conveyance, and therefore “" the illustration (a) to 
Sect, 13 will have no application where Transfer of Property 
Act is in force. 

The second illustration is the case_^o[ hXorliiaor v. Cafferi 
it rests on the general principle by which that which is 
agreed to be done is considered as actually performed. 1 his 
is because the purchaser agreed to buy an interest of 
uncertain duration and he cannot complain that the continge- 
ncy is unfavourable to him, 

/-» Specific perfonnauce of part of contract 
where part unperformed is where a party 

to a contract is unable to perform the whole of 
his part of it, but the part which must be left 
unperformed bears only a small proportion to the 
whole in value, and admits of compensation in 
money, the court may, at the suit of either part}, 
direct the specific performance of so much of ihe 
contract as can be performed, and award compens- 
ation in money for the deficiency. 


ILluUST.K- AT lOMS. 


(a) A contracts to sell to B a piece of a land consisting 
of loo bighas It turns cut that 98 bighas of the land belong 
to A and the two remaining bighas to a stranger who refuses 
to part with them. The two bighas are not necessary for 
the use or enjoyment of the 98 bighas, nor so important 
tor such use or enjoyment that the loss of them may not be 
made good in rnony. A may be directed at the suit of B to 
convey to B the ^8 bighas, and to make compensation to 


1 Mortimor v, Caffer I Bro. C. C. 156. 
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him for not conveying the two ramaining bighas: or B may 
be directed at the suit of A, to pay to A on receiving the 
conveyance and possession of the land the stipulated purchase 
money, less a sum awarded as compensation for the 
deficiency. 

(b) In a contract for the sale and purchase of a house 
and lands for two lakhs of Rupees, ii is agreed that part of 
the furniture should be taken at a valuation, The court may 
direct specific performance of the contract, notwithstanding 
the parties are unable to agree as to the valuation of the 
furniture and may either have the furniture valued in the 
suit and include it in the decree tor specific performance; 
or may coniine its decree to the house. 


ISOTEbi. 


Sect. 14 to 17 are a complete code as to specific 
periorinance of a part ot cotract. Any claim for such relief 
must be brought within their terms i. 

15 i^ipecific performance of part of contract 
where part unpcrfornieU is ¥/here a party 

to a contract is unable to pcitonn the whole of his 
part of it, and the part which must be left unperformed 
forms a considerable portion of the whole, or does 
not admit of compensation in money, he is not 
entitled to obtain a decree for specific perfor- 
mance. But the court may, at the suit of the other 
party, direct the party in default to perform, sped 

1 W OTaham v Rnshnachandra A. I R. 1925 )- C. 46=27 Bom. L. R. 

740 Hiralal v Janarclan A. 1. R. 1938 Bo/ji. 134 
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fically so nmch of his part of the contract as he 
can perform provided that the plaintitf relinquishes 
all claim to further performance, and all right to 
compensation either for the deficiency., or for the 
loss or damage sustained by him through the 
default of the defendant. 

II.LXJ3TilATI0NS. 

(a) A contiv.cis to sell to B a piece of land consisting ot 
lot) bighas. It turns out that 50 bighas of the land belong 
to A and the other 50 bighas to a stranger who refuses lo 
part with them. A cannot obtain against B a decree for the 
specific performance of the contract but if B is willing to pay 
the price agreed upon and to take the 50 bighas which 
belong to A waiving all rights to compsnsation either for the 
deficiency or for loss sustained by him through A’s neglect, 
or deiault B is entitled to a decree directing A to convey 
those 50 bighas on payment of the purchase money, 

(b) A contracts to sell to B an estate with a house 
and garden lor a lakh oi Rupees. The garden is important 
for enjoyment of the house. It turns out that A is unable to 
convey the garden. .A cannot obtain a decree against B for 
the specific periormance of the contract; but if B is willing' 
to pay the price agreed rvaiving all right to compensation 
either for the dificiency or for loss sustained by him through 
A’s neglect or default B is entitled to a decree directing A 
to convey the house to him on payment of the purchase 
money. 


NOTES. 

Reason of the rule— As has been observed by Fry J. ) 


1 Makanzie v Hesketh L R. 7 Cli. D. 680 
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a mere difference in qnantity has never been held to be a 
bar to specific performance. The Court of Chancery always 
drew a distinction between the essential and non-essential 
terms of a contract aid allowed incapacity to perform its 
non-essential terms to be made the subject of compensation. 
In a recent Bombay Case, where the vendor had contracted 
to sell four plots of land, without appdi^jsiment of the 
pqce of each plot, and it was found that the vendor was 
unable to carry out the contract regarding one out of four 
plots, which was held to form a considerable portion of the 
whole and not a small portion, it was held that the purch- 
aser was entitled to relief only on his agreeing to buy 
remaining property for stipulated price,* 


Ss. 13. 14. 15. and fiO distitig'uislied — S. 13 relates 
to the effect of one party to a contract being totally unabl£ 
to perform his part owing io a paiiicular reason, because 
of the part of the subject matter having ceased to exist: as 
we have seen the effect is that the other party is bound to 
(perform his part of the contract, wlieroas Ss. 14 and 15_ 
provide for a case where a person cannot perform a part 
of his contract owing to reason whatever^ and the effect 
as we shall sec, depends up^tn the part unperformed bearing 
•'small or large proportion to the part performed, and upon 
\its being compensated in monet, and upon whether the suit 
IS brought by the buyer or the seller. 14 relates to a cfse 
where the pad unperformed is smaH; but it fs further 
necessary that the small part should ad.mit oi compensation 
in money^in that case both can sue for specific performance 
subject to giving and taking compensation for the deficiency, 
S. 15 relates to a case where either of the conditions menti- 
oned in S. 14 is wanting, ij e., either the part unperformed 
bears a lai-ge jnoportionJ_o the partjhat can be perforinod 
or even ii it be small it does not admit of compensation in 
money; in such a case the vendor cannot claim specific perf- j 
ormance, but the buyer can have it, provided that he 

M-liralal v. Janardan A. 1. R 1938 Bombay; 134 =iJ9.jpom. L. R 1299 
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relinquishes all claim to further performance and all right to 
compensation; then again these Ss. 14 and 15 differ from S. 
26; in both classes of cases, specitic performance when carried 
out leads to a result different from that provided in the 
contract, but they differ in this that whereas in cases under 
S. 26 the variation is in the agreement itself, in cases under, 
S. 14 it is in its application to the subject matter. While 
reading these sections 14 to 17 in group, a note of warning 
may be sounded to reader. He must not be influenced by 
English decisions on the point as our legislature has in se- 
veral cases clearly departed from Englisn Law. Former 
decisions of various courts leaning in favour of English 
decisions have gone on the board. 


Joint Hindu Family'—The section applies where a 
member of an undivided family agrees to sell part of the 
joint property in which he has only a share-’ S. 15 will 
apply only where the defendant has no interest in any por- 
tion of the property, agreed to be sold or is unable to convey 
such portion as in illus. (b). Where D as managing member 
of an undivided family consisting of himself and two others 
entered into a contract to convey certain land to H, the other 
members not being parties to the contract, it was held 
in a suit by P against all the defendants, that D should be 
directed to convey the entire property without determining 
whether the sale by him would or wou'd not bind the interests 
of other defendants in the property^ If an undivided father 
agrees to sell the family property without the concurrence 
of his son the decree can be for specific performance of the 
contract for sale of the Whole without determining whether 
the sale binds, the sonL In case of a contract for sale 
by defendants on their own behalf and as representing some 
who are minors, if it be found that the contract is indivisible 


1 Inturi Nogiah 14 M. L. T. 199. 

2 Kosifri Ramrajo v. Ivalury Ramalingam 26 Mad. 74. 

3 Srinivasa 32 Mad. 320. 
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and not binding on the minors, a decree cannot be 
passed compelling a conveyance of the interest of the 
minors as well, by the major defendants, but the plaintiff 
is entitled to take a conveyance by the major defendants, 
of all their interest in the properties for the purchase 
money agreed upon without abtement or compcnstion if 
he be willing.' 

“ The managing member of Joint Hindu family, who for 
purposes not binding upon the other co-parceners and with 
out their concurrence, agrees to convey a specific item of 
ioia" family property, cannot “perform” his contract in its 
entirety then the case falls within this section. The purchaser 
in such a case cannot enforce specific performance of the 
entire contract. But courts will grant specific peromance by a 
conveyance of the share which the vendor had in the property 
at the date of the contract, if the purchaser elects to pay the 
entire consideration, and the share should be specified in the 
decree.”^ In this case, the former decisions in Kosari Ram- 

tdju, and Siii'inivcis Recldi were dissented from, and the 
decision in Nagia/i v. Vcnkatarama was apprwed oi. 

In Bengal where the parties are not governed by the Mitak- 

shara law, no specific performance can be decreed in respect 

oi a co-parcener's interest— The purchaser’s remedy is by 
way of damages. ^ ^ 


!D£inia<ges A manager of a Joint Hindu family who 
has agreed to sell immoveable property belonging to himself' 
and the minor members of the family is personally liable under 
S. 73 of 1 . C. Act for damages for failure to perform the contract 
when it is found that it is not binding on the minors.-' 


Discreiion-^vtn in a case falling within S. 15, the relief 
by way oi a decree for specific performance is discretionary 


1 Rami Reddi 3^ Mad. 359; 20 Mad. f 

L. J. 328; Qovinda Naiken 37 ? 
Mad. 403; Nagiali v. A. Verkn- ? 
tarama 37 Mad. 387. ■ 

2 Bolusivami Aiyer v. Lakseraana j 


Aiya 4, Mad. 605 (F. B.); bit 
Ram V. Balkishen 6 Lah. 221. 

3 Adikesavan Naidu v. M. \ 
Qurunatlia Chetty 40 .V:jd. 33 

tF. B), 
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and will not be granted where there has been great delay and 
a consequent change of circumstance. 1 

The 1st condition for specifice performance of 
part (viz) SubsianUal performance of ihe promise should be 
possible. — We have already seen the reason of this rule ; it is 
also reiterated by Lord Thurtowz as under. “ It is scarcely 
possible that there may not be some small mistake or inaccu- 
racy as that of lease repre.sented to be for 21 years may be 
for 20 and 9 months. Some of these little inconveniences that 
would defeat an action at law and yet lie so already in 
compensation that they ought not to prevent the execution of 
contract. The doctrine of equity is that the essence of the 
contract should be capable of performance. ” 

Illas. — Ulus, (a) to S. 14 is based on .Macqueen v. Farqu- 
achaF\ there a title could not be made to 6 acres out of a 
large estate and the 6 acres were not material to the enjoy- 
ment of the rest. 

In Bs/er v. hlargravc^ a farm was described as lying 
within a f’ing fence which does not so lie ; but the misdescri- 
ption of the defect being a perfectly patent one known to 
the purchaser, specific performance was forced. 

In Colcratf y. Roebuck^ an estate of V 186 acres was 
described as freehold but as a matter of fact 2 out of these 
were held from year to year. In Malsry v. Granh the estate 
was sold free but was afterwards found subject to trifling 
incumbrance of a small annual charge. In these cases defects 
were held to be non-essential so as to allow of the contract 
being specifically performed. 

The 2nd condition is— Thai the part unperformed 
should admit of compensation in money.— These words mean 

1 Oovinda Naioker 37 [Mad. 403. ; 4 Dyer v. Hargrave 10 Ves. 505. 

2 Morllock Butler 10 Ves. 305. ; 5 Colcraft v. Roebuck I Ves. 221. 

3 Macqueen V. Farquachar II Ves. g Malsey v. Grant 13 Ves -7 
467. 
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that the same should admit of a fair and rescnable compen- 
sation. It is a matter of common knowledge that almost all 
cases where the part which must be left unperfoimed bears 
only a small proportion to the whole in value, the non-per- 
formance of that part does admit of compensation in money ; 
it should be remembered that so far as a purchaser is con- 
cerned, his right strictly speaking is not one to compensation 
but to abatement of the purchase money for so much as the 
quantity falls short of the representation. It is only where 
there is fraud or misrepresentation or where there is no path 
ficm which the amount can be fairly ascertained that the 
courts hold that the subject does not admit of compensation 
in money ; but then the mere fact of difficulty in assessing 
damages or of a flourishing description is not enough. 

Those cases w'hich do not admit of assessment of com- 
pensation fall under S. 15,i 

Impossibility of sribstantial pei'Tormance how 
determiiie\i— lire question whether the pr.rt that cannot be 
performed is essential or not cannot be determined in the 
abstract ; no hard and fast rule can ho laid down ; it is a 
question of fact-depending upon the desire of the disappointed 
party at the date of the contract; e. g., where estate described 
as being fr ee from ^ cumtoages is heavily incumbered or 
where a tenur e proves to be substantially different from that 
described or where it has special value to'The purchaserTlt 
i^TieeSIess to repeat here thTeffeHTFsubstWtial perforaan^ 
is impossible— the party in defau lt cannot enforce it atalland^ 
the other party can only insist on specific performance but 
that too only of so much of the contract as c^n be performed 
i and provided he relinquishes all right to compensation and 
^claim to further performance. Even if these conditions are 
satisfied the plaintiff cannot claim it as of right. The word 
“ imy” in S. 15 indicates that it is discretionary with the 
court tc^grant the relief; the discretion has of course to be 

1 .Johnson v. Smart 2 Qif. 151; Magenis v. Fallon Moll 511, 
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exercised under S. 22. It is clear that if the part unperformed 
is substantial, it is almost necessarily one not admitting oi 
compensation in money. 

- on-performance because of defect in title — 
Such a case would come under S. 15; the defect is substantial 
and incurable ; but the case may come under S. 18 if the 
title though originally imperfect is capable of being made 
peitect subsequently. 

i-J on-performance of t-tipulation as to time — 
The last topic to be considered is as to how far a .stipulation 
as to time is of the essence of the contract in Equity. The 
common law rule embodied in ^ 55 of the Indian Contract 
Act is to this effect; ii it was the intent'on of the parties that 
time sho uld be oi the essence of the contract, then the breach 
of the stipulation renders the contract or so much of i t as. 
has not been perfoi med Yp]dab!c-;_butif. iiwas not the intention 
0 i the parties that time should be of the essence of the 
contract, the contract does not become voidable by the failure 
to do Sfch thing at or before the specified time; but then the 
piomisee is entitled to compensation from the purchaser for 
any loss occasioned to him by such failure; in the first of 
these cases if the agrievcd party chooses to accept performance 
at any other time he may claim compensation on giving notice 
thereof at that time to the other party. This then is the rule of 
substantive law, but so far as the question of specific performance 
in such cases i. e.\ ( where the clause as to time is not 
complied with) is concerned, the rule in S. 55, Indian Contract 
Act, is supplemented by these sections ( 14 and 15, of the 
Specific Relief Act); li time is not oi me essence of the con- 
tract, S. 14 applies; but if it be of the essence of the contract, 
the case would be governed by S. 15, i. e.; the promisee can, 
if he likes, have specific performance even after the lapse of 
time subject to the limitation in the section; but the promisor 
cannot. It is necessary at this slage to note as held in the 
leading equity case of Seion v. S/ao'e.i that equity holds time 
1 Seton V. Slade 1 VV. & T. " 

6 



82 the specific relief act. [ s. 15 

to be prima facie non-essential and grants specific perform- 
ance of agreements afier the time for their performance has 
passed, unless the parties have expressly treated it as of the 
essence of the contract, or it necessarily follows from the 
nature and circumstances of the contract. Where the plantiff 
agreed to sell certain property to the defendants which was 
already in their possession, and the defendants paid up the 
full purchase money to the plantiff bnt omitted to take from 
him a registe.''ed sale-deed and where after their right to 
enforce specific performance of the agreement to sell had 
become time-barred, the plantiff sued, to recover possession 
of the property, it was held, dismissing the suit that the 
defendants were entitled to remain in possession against 
the plaintiff.' 

Defect in Quantity.— In Pears v. Scnvbnri- the buyer 
purchased a plot of land for the purpo.se of carrying on his 
bussiness as a wharfinger ; he coup not get 2 bighas out of 
100 ; but since the tv.o formed frontage to the stream, 
specific periormancc as to ivst was ret allowed against the 
purchaser. In Perkins v. Ecla'^ seller agreed to pass a house 
and some acres of land but could not make title to a small 
strip between the house and the road, so that people in 
passing could look into the windows : specific performance 
against the buyer was refused. 

In 7a/a Industrial Bank Ltd. v. Riistomje$^ the defendants 
contracted to sell their property at Medows Street, Bombay, 
for the* sum of Rs. 7,41,000. It was stated by them in the 
letter of offer that the area of land was, 1,482 sq. yards. 
Subsequently it was found that the area of the land amounted 
to 1,281 sq. yards. The plaintiffs informed the defendants 
that they desired to complete the purchase subject to a 
proportionate reduction in the purchase-money. The plaintiffs 

1 Venkatesh Damodar v. .Mallappa Bhimap- a 46 Bom. IIX 

2 Pears v. Sawbarf 7 Beav. 546. 

3 Perkins v. Eda 16 Beave. 193. 

4 'ii Bom. L. R. 849. 
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thereupon, sued the defendants for specific performance of 
the contract with compensation for the deficiency of 200 sq. 
yards. It was held liiat even if there had been failure on the 
part of the defendants to perform the whole of their part of 
the contract, the plaintiff were not, under S. 14 of the 
Specific Relief Act, entitled to compensation in money for 
the deticiency, because the part l“fL unperformed was one- 
seventh in area of the whole of the valueable site and it 
would be a misuse of the language to say that the part 
alleged to be u'.peiiormed bore only a small pi'opQrtion._ia 
the whole in value ; it was also held that the plaintiffs were 
entitled to specific performance under S. 15 of this Act, only 
upon relinquishing all claim to further performance and all 
right to compensation either for the deficiency or for loss or 
damnp;e sustained by them through the default of the 
defendants ( Taia Indaslrial Bank Lid. v. Rusiomjee with 
facts slightly altered ). 


In a suit for specific performance of a contract to sell 
even if the plaintiff ‘^hows that there was a claim against 
de'enuant for mrinlonaiKe, there would be nothing to put 
plaintiff on notice and even if defendant sold property, he 
would still be iiab’e to provide maintenance out of sale 
proceeds which would retain character of ancestral property. 
This case comes under section 14 and plaintiff is entitled 
to compensation for the burden which is imposed upon the 
property.* 

Befect in Quality— Specific performance against the 
leseee was refused where the seller agreed to assign an 
original lease ard could give only a sub-lease;^ so was it 
where the buyer of an entirety in that estate was not 
compelled to take an undivided share thereof.3 

Proviso to S. 15— The proviso is applicable only 
when the buyer is the plaintiff ; It seems to have been framed 
to meet a difficulty created by some English cases and to 

1 Chliotabhai Hirachand v. Mangalblin' Naginbhai I. R. I923 Bom. 271. 

2 Maduly V. Booth 2 Ue Q. andS. 18. | ! Att. Qenl v. Day I. Ves- 218. 
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adjust equities between the buyer ar.d the seller. The 
combined eifect of the proviso to S. 15 and S. 14 is that the 
buyer cannot enforce specific perfoiniance with compensatiou 
except in a case where the seller could equally have enforced 
specific performance subject to compensation ; in all other' 
cases it must “be without compensation. 

departure from English Law— The Indian Legisla- 
ture has made a deliberate departure from English law in 
not allowing the purchaser a proprrtionate abatement in price 
for deficiency. The proviso only enables the purchaser to 
enforce specific performance under the named conditions, L e., 
on his relinquishing all claim to further performance and all 
right to further compensation. Where A, one of the joint 
owners agrees to sell the land in dispute and tne other 
objects to the sale, the purchaser cannot enforce specific 
performance of the entire contract, but he can do so in respect 
of A’s share provided that he relinquishes all claim to further 
performance and all right to compensation for the deficiency 
and is ready to pay the full price agreed upon for the whole 
land,, 

Relinquishment of Claim: — It is open to the plaintiff 
under this section to relinquish his claim to any part of the 
property in suit on the conditions specified in the section at 
any time before the suit is finally decided by the couit of Appeal .2 

Splitting up subjects matter by Court:— This sect- 
ion does not enable the court to make a new contract f r the 
parties by splitting up the subject matter and apportioning 
consideration.^ 

16. Specific performance of independent part 
of contract . — When a part of a contract which taken 
by itself, can and ought to be specifically performed, 

1 BitaHani v. Bal Kishon 6 L»h. | Waryam Singh v. Qopi Chand 

221.=88 1. C. 472. j (1929) ii Lah. 69. 

3 Mahendranath Sbrimani' v. Kailasnalh Das 55 Cal 841=109 1. C.i98- 
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stands on a separate and independent footing from 
another part of the same contract, which cannot or 
ought not to be specifically performed the court 
may direct specific performance of the former part. 

NOTES. 

Scope— S. 16 deals with cases where one part of a 
contract is severable because it stands on a separate and 
independent footing to the other and the performance of one 
part is either impossible or undesirable; in such a case one 
part can be specifically enforced although the other cannot 
be enforced ; this section assumes tint the parts of the contract 
are severable and that the performance of one distinct part 
becomes either impossible or unlawful. This section must be 
read to gether with sections 14, 15 & 17 to understand the 
full significance. 

Difference between S. 16 and Ss. 14 and 15— 
In Ss, 14 and 15 it is the inability as to a part of the contract 
that is alone contemplated; S. 16 includes the element of 
illegality, it includes case where a -part of the contract though 
it could, yet ought nut, to be specifically performed ; to put 
briefly, it recognl;es the distinction between divisible and 
indivisible illegal contracts. 

General rule of Equity — The general rule is laid 
down in S, 17 ( infra ) which embodies the observations of 
Lord Ronnlly, viz.—" As a general rule, the courts cannot 
specifically perform the contract in piecemeal, but it must be 
performed in its entirety if performed at all — exception being 
in case where the codtract is divisible parts oi which are in 
themselves distinct wholes,”' So then in enforcing specific 
performance of a part as in 5. 16, there is no departure from 
the general rule. 

1 Merchant’s Trading Co. v, Bonier L, R. 12 Eq. 32. 
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Cannot ov ought not be specifically performed- 
A contract cannot be specifically performed if it comes within 
any of the clauses of S. 21 ; but then even if it does not so 
fall, it ought not to be specifically enforced if it comes within 
els. [a) or {b) of S. 22 which vests the discretion in the court. 
The words ‘ ought not ’ arc not limited to the ground of 
illegality ; they refer rather to the discretionary nature of the 
jurisdiction. 

Becree under S. ?6— The decree makes no reference 
to the other part of the contract which cannot or ought not 
to be performed ; it is to be passed as if the part were a several 
contract by itself. 

Question of divisibility of a ccntract— No set rule 
can be laid down to determine this ; it depends on the parti- 
cular nature of each contract and the terms in which the 
agreement is couched; but certain lules of guidance are to 
be found in bnglish case-. A contract ior the sale of property 
in one lot is naturally indivisible' md if the sale is in distinct 
lots it is usuall) deemed divisible unless th re is a subsequent 
agreement to the contrary eiieci, or one is dependent on the 
other. It is enough it an intention to separate the parts 
appears in the agreement. In case of cKecutory contracts, 
the general rule applies very strictly. In case of a contract 
in the alternative, li the parts ate miitu illy e.vclusive specific 
performance of a part can be enforced.^ A contract to sell 
two plots of land at a lump sum stipulating that he, the 
vendor had to make a marketable title and in case of failure 
to do so, he had to refund the purchaserbs deposit ; there were 
no ptovisions in the contract as to the relative values of the 
two plots and there was no condition providing for the amount 
of compensation payable general! v in the event of bretich of the 
contract. The vendor eventually became unable to make a 
title to one of the plots. The 1 Ifgh Court of Lalcutui held 
that the case fell within S. I(i and allowed spnchic peifonn- 
ance of the part of the contract as regards the plot to which 


1 Dailey v. Pullen 3 Swi. '^'- 5 . \ 2 Green v Law 22 Bcav. 625. 
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a marketable title could be given and directed an inquiry as 
regards the abatement of the price. On appeal to the Privy 
Council it was held that in the absence of adequate provisions 
in the contract as to the nature and relative values of the two 
plots, and the amount of compensation payable generally in 
the event of breach of the contract by either party there was 
no material enabling the Court to pronounce that there was 
within the meaning of S. 16 of the Specific Relief Act “ a 
part oi a contract which taken by itself could and ought to be 
specifically periorined ” or “ sti'od on a separate and independent 
footing from the other part of it,” and that, consequently, the 
court could not act on a mere s urm i se that if opportunity S 
were given for further inquiry, such material might be forth- 
coming and possibly might be found to be sufficient, nor could 
it make for the parlies nor enforce upon them a contract 
which, in substance, they had not already made for them- 
selves. In such Circumstances specific performance of the 
contract could not be decreed.' 


This principle has been followed in below mentioned 
Calcutta case where ii is laid down as a rule all agreeme- 
nts must be consideied in entirety. Generally speaking the 
consideration for tlie each and whole part of agreement by 
one paily is performance oi the whole of it by another; if the 
court is not in a position to compel plaintiff, who comes for 
specific performance, to perform whole part of it, court will 
not compel defendant to perform his part^. 


\7. Bar in other cases of specific performance 
of part of Contract— Ihc court shall 'not direct the 
specific performance of a part of a contract except 
in cases coming under one or other of the three 
last preceding sections. 


1 Graham v- Krishna ll Bom. L. R, 740=53 Cal. 335. 

2 Hajra v, Qocuichand A 1. R. 19 j 8 Cal '.i;34=175 1. C. 315; Abdalhaziz 
V. Abdulsamad A. I R. 1937 Mad 596=171 1. C- 30. 
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NOTES. 

Object of the Section-The object of the section, says 
Collett is to prevent that remodelling of contracts which has 
been sometimes carried to excess in English cases. S. 17 lays 
down the general principle that it is of the essence of specific 
performance that part only oi an agreement ought not to be 
performed,' except under special circumstances mentioned 
in sections 14, 15 and 16. They embody the e'cceptions to 
the general rule and contain all the provisions as regards 
the specific performance of part oi a contract. This section 
says that if specific peiTormance of a part of a contract is to 
be had at all the case must fall within these sections. As 
observed by their Lordships oi the Privy Council in Graham'^. 
Krishna^ “ sections 14 to 17 inclusive of the Specific Relief 
Act, 1877, are both positive and negative in their form. Taken 
Together they constitute a complete code, within the terms of 
which relief of the character in question must be brought, if 
it is to be granted at all. Although assistance may be derived 
from a consideration of cases upon this Pranch of English 
jurisprudence, the language of the sections must ultimately 
prevail.” 

Specific v.ev-forir iice of cf The 

defendants obtained from the plantiii in 1-2! a lease of a plot 
of land measuring over 4 acres for a lorm oi 99 years. The 
lease contained a covenant that the “lease shall and may be 
renewed for a further term of 99 years upon such terms and 
conditions as shall be judged reasonable.” In 1914, the defe- 
ndants transferred their right in 3. ,44 acres of land to a club 
which surrendered their interest to the plaintiff on the efflux 
of the term. The defendants having claimed renewal oi the lease 
for 1.10 acres of land, in their possession, it was held, negativing 
the claim, that the covenant for renewal referred to the whole 
plot and was not operative for a part of the premises.'' 

1 Per Fontitix, J., in Cutfs v. Brown 6 C.!l. 325. 

‘2 Qraliam v. Krishna '^1 Bom. L. K. 7 0 

3 The Secretary of Slate for India v. Volkart Brothers (1928) 30 Bom. L. 

R. 1578, 50 Mad. 595 (P. C). 
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IS. Purchaser’s rights against vendor with 
imperfect title . — Where a person contracts to sell 
or let certain property, having only an imperfect title 
thereto, the purchaser or lessee except as other- 
wise provided by this chapter) has the following 
rights: — 

{a) if the vendor or lessor has subsequently to 
the sale or lease acquired any interest in the pro- 
perty, the purchaser or lessee may compel him to 
make good the contract cut of such interest ; 

(b) where the concurrence of other persons is 
necessary to validate the title, and they are bound 
to convey at the vendor’s or lessor’s request, the 
purchaser or lessee may compel him to procure 
such concurrence ; 

(c) where the vendor professes to sell unencu- 
mbered property but the property is mortgaged for 
an amount not exceeding the purchase money, and 
the vendor has in fact only a right to redeem it, 
the purchaser may compel him to redeem the mort- 
gage and to obtain a conveyance from the mortgagee ; 

(d) where the vendor or lessor sues for specific 
performance of tlie contract, and the suit is dismiss- 
ed on the ground of his imperfect title, the defen- 
dant has a right to a return of his deposit (if any) 
with interest thereon, to his costs of the suit, and 
to a lien for such deposit, interest and cost, on the 
interest of the vendor or lessor in the property 
agreed to be sold or let. 
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NOTES. 

Scepe of the Section — This section extends to this 
country the principle of English Law which allows subse- 
quently acquired interest to feed the estoppel'. This section 
is limited to cases in which the buyer or lessee sues the 
seller or lessor and the latter is at the time of the suit able 

to make a perfect title though at the time of the contract 
he had only an imperiect title, or even none at all. The 

equitable principle of this section does not apply to government 
sales^. This section applies not only to express agreements 
but implied ones also-h 

Property— This term is general and so the relief given 
by S. 18 is not limited to immoveable property though it 
more usually applies to such. 

Except as otherwise provided— The effect of this 

exception is to make applicable to the “ case mentioned in 
the section all the provisions oi this Act which either 

preclude or qualify the specific performance of contracts 
generally.’' 

Difference between L. 15 and S. 18— Under S. 
15 the defect is incurable whereas under S. 18 the defect is 
curable one in the manner speciiied ; the purchaser can 
compel the vendor to cure the defect and complete the 
contract ; the three clauses (a), (b) and (c) are the illustra- 
tions— the diiierent circumstances, under which the vendor 
is enabled to perfect his imperiect title. 

Clause (a)— This clause is based on '^iigden’s Vendor 
and Purehaser 297. “ If a man sells an estate to which he 
has no title and after the conveyance acquire xhe title, he 
will be compelled to convey it to the purchaser." It is an un- 
deniable proposition that when a party enters into a contract 
without the power of performing that contract and subsequently 
acquires the power oi performing that contract, he is bound 
to do so.^ The relief in S. 18 can be claimed jot only gainst 
the vendor but also against party cjmming under him (S. 27). 

1 Ualicbiiiid v. LriDlnlianiul o iV. R- (P. C ) 734. 

•i Na'jakchand v. Qli.widuriiu A. I. R. :9!8 Lnh.360=t77 I. O. 746. 

3 A. I. R. 1930 P. C, 287=:6S M. L. J. c33--^l28 I. C. 652 
4 Carve r. Mitchell 10 Jur.. 909. 
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This clause curilempRites a particular means of obtaining 
the power to perfect the imperfect title viz., “ subs e quent acqn i- 
sition of a ny int ere st in the propert y.”* 

In Viraya v. Hanumanlai the principle of English Law was 
for the first time applied to cases in India. A was a member 
of- an undivided family consisting of A, B his adoptive son 
and C his uncle ; A without any family necessity sold certain 
land to D; B died. A made a gift of bis property to his dau- 
ghter-in-law E; D can compel A to make good of the lands 
sold to him. Where A contracted to sell an estate to B abso- 
lutely but at the time had only a contingent remainder in 
fee and the contingency then happened, A was called upon 
to convey the fee to B. 

It may be ne ed that this principle of “ feeding the gr ant 
by est oppel ” has no applic ation where the contract o f - as sT- 
giiment refers ^to property y rhicli has been expressly rendered 
indie.na.hle.-hy.J.eglslat.ur^.^ S. 6 of the Transfer of Property 
Act says “ the chance of an heir-apparent succeeding to an 
estate, the chance of a relation obtaining a legacy on the 
death of a kinsman or any other mere possibility of a like 
nature cannot be transferred.” Under the same section trans- 
fer of a mere s/;c.5 sirci'cssianis is a nullity. This clause 
( a )\\ill not again apply where the contract to sell is not a 
personal one. Where a mother sold certain properly as that 
oi a minor son and not as of her own, and she aftewords 
^became the owner of property by succession, on death of 
her son, it was held that this section did not apply. ■* 

Clause (b)~This clause applies only if the other 
person are bound to convey at the vendor’s request; L e., 
that vendor must have a legal riglit to ;;ue for its performance. 

1 Ma-niiraiii i-akub^. 14 B -m. U. It •'’ir'S. 

■-i Virava v. Haniriii.autii 14 Mail. 4ay: jViajjniraui v. Bakubai 36 Bom. 510. 

•i Tiiakdhari v, Rliedanlal 25 C. vV. N.. 4i); 52 C, 1.. 3 . 470. 

4 Rashmoni v. Hurja 32 Calcutta page- .8S2=9 C. W. 44 1019. 
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This limitation which is equitable is not to be found in 
English Law; in India if that other person is not bound to 
do the act in question, there can be no speciiic performance; 
the purchaser would be left his ordinary remedy by damages 
against the seller who could not pass a complete title. 

Clause (c)— This Clause assumes that the vendor has 
repres ented the property to be unencumbered; but if there is_ 
no such representation the maxim of c aveat emptor applies ; 
the_purchaser would suffer ii he neglects to have the selleFs 
title investigated, it is not necessary that the vendor must 
have made an e.xpress representation; the relief is awarded to 
the j)urchaser either if there is a false statement by the s el^ 
er or th ere is silence on th? par^ of the seller which is equi- 
valent to speech, when contract is ubcrimae fidei^ ( when he 
is bound to disclose ). The relief under this clause is awarded 
when the transaction betv/een the parties is still incompl^e 
if i t is once complete the remedy of the purchaser would ^ 
for damages, for breach of the contract and not under this 
section. For the operation of this clause oi the section there 
must be; — (i) a contract of sale, (//) the vendor must have 
the right to redeem the mortgage, (///) the amount of the 
encumbrance should not exceed the purchase money. The 
purchaser of a morigage decree free of encumbrances has a 
right to compel his vendor to pay off encumbrance upon the 
decree and make over the decree to him free of such 
encumbrances. ‘ 

In a suit for specific performance of an agreement to 
execute a mortgage with prayer for mortgage decree, a 
decree for speciiic performance can be passed. It is not 
proper for the court to pass mortgage decree in the case.^ 

Clause (d) — As we have seen the above three clauses 
deal with a case where a purchaser or lessee is the plaintiff; 
but if a suit for specific performance is brough t by the vendor 

1 Khetri Das v. Agannala 9 C, W. N. 174. 

2 Rogga rvarappsm v. Safyanarayan A. 1 . R. 1946 Mad. page 56. 
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and it fails because of his not being able to perfect the 
title, the vendee has an additional relief given to him by this 
clause. The court does not simply dismiss the suit with 
costs, but proceeds to award to the defendant purchaser the 
special relief, v/>., a decree for return of his deposit with 
interest and his costs, and a lien for these all on the 
property agreed to be sold or let. The lien is of course 
limited to such interest as it may turn out that the plaintiff 
has in the property, Section 18 does not deprive the buyer 
of his ordinary Common 1 aw remedy of suing for damages. 


Return of deposit— No invariable rule can be laid 
dowm in regard to the purchaser’s right to return of deposit. 
Such a deposit is paid as a guarantee for the performance 
of the contract and where the contract goes off by the 
default of the purchaser, the vendor is entitled to retain the 
deposit.' Where the plaintiff agreed to purchase 500 bales 
oi cotton from the defendants and to deposit I^s. 5 per bale 
as earnest money, and actually diCposited more than half 
of the earnest money and thereafter repudiaied the contrrct, 
it was held that the plaintiff was not entiiled to recover 
the deposit.^ A purchaser who has paid part of the purchase 
money by way of deposit but who afterwards unjustifiably 
repudiates the contract of purchase or is guilty of any 
default by reason of which the sale is not carried out is not 
entitled to recover the deposit from the vendor. The mere 
rejection of the purchaser’s claim for specific performance 
does not, by itself, deprive him of the equitable relief of 
insisting on a refund oi the deposit paid by him as earnest 
money unless it can also be shown that there was a repudiation 
of the contract.4 Where there is a clause in the contract 
providing for the forfeiture of depsit in the event of the contract 


1 Colins V. Stimson 11 Q. B D. 142 ; Ibrahim v. Fl5-tcher21 Bom. 827. 

2 Roshan Lnl v. The Delhi Cloth and General Mills Co. Ltd., 33 All 166; 
Bishan Chand V. Radha Rishan Pas 19. All. 489. 

3 Balvanta v. Bira 23 Bom. 56. 

t 21 Bom. 160. 
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not being performed, the parties would be bound by the terms 
of the contract. Thus where the contract provided that the 
deposit was to be forfeited if there was any delay on the part 
of the pechaser, it was held that the purchaser was not 
entitled to a return of deposit.' If vendor sues for specific 
performance but specific pealormancs if refused on the ground 
that he could not give title free from resonable douLt, he is 
entiiled to return of his deposit, l^eported cases are 
cited below. ^ In Howe v. Siniih" the purchaser 
did not pay the balance of his purchase-money on the day 
stipulated, and he had been guilty of such delay and neglect 
in completing the purchase that he had lost ail right to the 
specific performance of the contract in equity, and it was 
held that the purchaser having failed to perform the contract 
within a reasonable time, had no right to a return of depasit. 

The dismissal of a purchaser's suit for specific performance 
is no bar to a separate suit for a return of the deposit, but 
it is advisable that the ri.ght to specific performance of a 
contract or in the alternative to a return of the earnest money 
should be determined in one and the same suit and the 
plaintiff failing to obtain u decree for specific performance 
should not be driven to a separate suit to recover back his 
deposit.^ If time is not essence of contract, and purchaser 
offers to complete, within resonable time, vendor is not 
entitled to forfeit his deposit even if contract provides that 
on default of completion of fixed date deposit is to be forieited.s 

19. l^ower to award compensation in certain 
cases — Any person suing for the specific perfor- 
mance of a contract may also ask for compensation 

1 Natesa Aiyar v. Appavu Padayachi 38 JMad. 178. 
i Haji Mohmed Mitha v. Musaji Is-ji 15 Bom, 657, 669-, Low & Co, v. 

Jyotiprasud ri9 Cal. 699; A. 1. R. 1940 Madras 739 Seetliaranamma v. 

Pattaradi. 

3 27 Ch 1>. 89. 

4 Ibrahim v. Fletcher 21 Bom. 852. 

5 Jamsed v. Burjorji 40 Bum. 289, 
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for its breach, either in addition to or in substitu- 
tion for. such performance. 

If in any such suit the court decides that specific 
performance ought not to be granted but that 
there is a contract between the pariies which has 
been broken by the defendant, and that the plaintiff 

is entitled to compensation for that breach ii shall 
award him compensation accordingly. 

If in any such suit the court decides that 
specific performance ought to be granted but that 
it is not sufficient to satisfy the justice of the case 
and that some compensation for breach of the 
contract should also be made to the plaintiff, it shall 
award him such compensation accordingly, 

Comoensation awarded under this section may 
be assessed in such manner as the court may direct. 

Explanation — The circumstance th it the contract 
ha^ become incapable of specific performance does 
nc't preclude the court from exercising the jurisdic- 
tion conferred by this section. 


ILLUSTRATIONS. 


Of the second Paragraph— A contracts to sell a hundred 
maunds of rice to B; B brings a suit to compel A to perform 
the contract or to pay compensation. The court is of opinion 
that A has made a valid contract and has broken it, 
without excuse, to the injury of B but that specific perform- 
ance is not the proper remedy. It shall award to B such 
compensation as it deems just. 

Of the third paragraph— A contracts with B to sell 
tim c house for Rs. 1,000. The price to be paid and the 
possession given on the 1st January 1877. A fails to perform 
his part of the contract, and B brings his suit for specific 
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performance and compensation which is decided in his 
favour on 1 st. January 1878. The decree may, besides 
ordering specific performance, award to B compensation for 
any loss which he has sustained by A’s refusal. 

Of the explanation— A, a purchaser, sues B, his vendor 
for specific performance of a contract for the sale o( a 
patent. Before the hearing of the suit the patent expires, 
the court may award A compensation for the non-performa- 
nce of the contract, and may, if necessary, amend the plaint 
for that purpose. 

A sues for the specific performance of a resolution 
passed by the directors of a public company, under which 
he was entitled to have a certain number of shares allotted 
to him. and for compensation for the non-pcriormance of 
the resolution. All the shares had been allotted before the 
institution of the suit. The Court may under this section, 
award A compensation for tiie non-performance. 

Scope.— Th/s section is confined only to parties to a 
suit for specific performance. S. 4 of the Act must be read along 
with this. “ Nothing in this Act except \\he’.i it is expressly 
enacted to the contrary shall deprive any person of any 
right to reliet other than specific performance which he 
may have under any contract.” The aggrieved party can 
sue for either remedy open to him; he ran ask merely for 
specific performance or damages or for both; he comes under 
this section ii he asks for specific performance, and then 
it must be noted that the bar of S. 29 applies, viz., that if 
suit for specific performance is dismissed, no fresh suit for 
damages can be brought thereafter in respect of that contract. 

In a suit to enforce a contract to place the plaintiff in 
possession of land and declare his right thereto the plaintiff 
may claim as an alternative for compensation against the 
defendant for his breach of the contract any premium paid 
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to him by the plaintiff. In this case it was held that suit 
to have a mokurari patta enforced as against one co-sharer 
granting it and the other co-sharers who repudiate it and 
in the alternative to have the salami paid for the mokurari 

patta returned is in substance a suit to enforce a contract 

to place the plaintiff in possession of the land, and to declare 
his rights to it. 

A lessor who was entitled to be put in possession and 
who could not obtain possession was allowed to sue either 
for specific performance or to get back his money, a 

Rule of English Equity.— Formerly in England a 
suit for Specific performance was not entertained at all except 

where the remedy at law by damages was inadequate, and if 
the suit was dismissed it was without prejudice to the other 
rights of the plaintiff. At last by Lord Cairns’ Act the Court 
of Equity was enabled to award damages in lieu of, or in 
addUion to specific performance ; so now both in India and 
in England a plaintiff can, says Fry, come into the court and 
say, “ g^e me spcific performance and with it give me 
damagesbr in substitution for it give me damages, or jf I 
am not entitled to specific performance, give me damages by 
reason of the breach of the agreement.” 

Damages i lieu of specific performance— This 
can be given in lieu of specific performance only where 

specific performance could have been given ; it is only in case 
where the relief of specific performance should have been 
feasible and proper, but there are other circumstances which 
induce a court to substitute damages in its place.^ The first 

paragraph as we have already seen, applies to cases whera a 
plaintiff has elected to proceed by way of a suit for specific 
performance. 

Damages in the alternative— Although the plaintiff 
might not ask in his plaint in so many words for compensa’ 

tion, yet if it be clear from the circumstances |of the case 
that the plaintiff has in effect asked for compensation also in 

the alternative, it is competent to the court to give him a 
decree for money by way of compensation. 


1 Rajdhur v. Kali Krishna 8 Cal. 963. 

2 Miaidut v. Campbell W. B.. 749. 

3 Lavery v. Purcell 39 Ch. D. 519. 

4 Sheo Nearaj (1881) A. W. N. 22; Krishna Aiyar v. Shamana 23 M. 
L. J, 617. 

7 
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The Court may award damages, though no damages are 
asked for in the plaint.' 

No damages where the plaintiff abandons his 
claim — The court’s power to give damages either additional 
or as an alternative to specific performance does not extend 
to a case in which the plaintiff has debarred himself from 
claiming specific performance. Thus when the plaintiff abandons 
his claim for specific performancte, the court has no power to 
award damage without a sufficient amendment of the plaint. 
The purchaser filed a suit on January 10, 1920, for the spe- 
cific performance of a contract for the sale of immoveable 
property situated on Malabar Hill with claims for damages 
additional or alternative in terms of S. 19. It was contended 
by the defendant that there never had been any concluded 
contract for the sale of the property or it there had been 
any contract it had been entered into on behalf of the defen’ 
dant by an agent without any authority. On March 19, 1924, 
nine months or more before the trial, the plaintiff’s solicitors 
notified the defendant that the plaintiff had decided to abandon 
his claim for specific performance and that he would claim 
damages against the defendant for breach of contract to the 
extent of Rs. 7 lacs. Before the trial, the plaintiff did not 
make any application to amend his plaint, bu I on an objection 
being taken at the trial that the plaintiii could not maintain 
his new claim for damages the learned trial judge permitted 
the plaintiff to amend his plaint so as to convert the suit 
into one for damages for breach of contract only. The trial 
court awarded damages to the plaintiff. The Appellate Court 
held that there was no contract binding on the defendant 
and reversed the decree. His lordship Macleod C. J. further 
remarked that even if there was concluded contract, the 
learned trial judge has not correctly interpreted the law 
regarding damages claimed in the alternative in a suit for 
specific performance of an agreement for the sale of 
immovable property. He clearely expressed that under section 

I Cellianji i'. Natsi 19 Bom. 764; I Bom. L, B 439. 
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19 of specific relief act the prayer for compensation in substi- 
tution for specific performance is a subsidiary and not an 
alternative claim. It is for the court to decide>hether specific 
performance can be granted, and if not, what compesation 
could be awarded. The measure of compensation is entirely 
in the discretion of the court ; in awarding compensation, 
the court is not bound to follow the ordinary rules witlf. 
regard to demages tor breach of contract. When a person 
sues for specific performance and in the alternative for 
damages, the alternative claim is only good in the event of 
court holding that it is not a case for specific performance. 
The Privy Council held that there was no concluded contract 
binding on the defendant and as the plaintiff by his letter, 
in etfect, intimated that he was no longer willing or ready 
to perform the contract on his part, the plaintiff had not 
only thereby renounced, but as from that moment had 
disentitled himself to a decree for specific performance and 

that under S. 19 no power was left in the trial Court to 
award in the suit any damages.’ 

Penalty cl.nuse— A stipulation for penalty for the 
non-performance of a contract to sell per se does not avoid 
a suit for specific performance.^ 

Ought not to be gi'anted— The second paragraph 
read with the illustration indicates that it applies to all 
'cases where the specific performance cannot be had for any 
reason thogh the suit be expressly framed for the purpose ; 
the words "ought not" should be read as including “cannot”: 
hence all cases covered by S. 22 would come under this para.^ 

In awarding damages the court of equity applies the 
measure of damages appropriate to the particular kind of 
contract sued upon. 

1. Ardeshir Mnma v. Flora Sasson (l'J28) 30 Bom. L. E. 1242=52 Bom. 

597; Qoculchandra v. Hajimalitned (1938) 1 Cal. 563=A. 1. R. 1938 Cal. 

ISi; Hama krishnaya t. Sree Kamula A. 1. R. 1939 Mad. 547. 

2. Nakain Chand 8 P. R. 15. 

3. Wilson V. N. B. liy. Co. L. R. 8. Ch. D. 297 ; Bowen v. Hyland 8 

Ch. D. 588. 
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Damages and specific performance— The para- 
graph' differs from S. 14, in this that under S. 14, specific 
performance of a part is decreed with compensation in money 
for the deficiency ; under S, 19 the court orders specific 
performance of the whole contract and orders damages for the 
breach of any incidental stipulation or for loss caused by 
the misconduct of the defendant. It should be noted that this 
paragraph relates to specific performance with compensation, 
a Court of Equity does not award specific performance with 
indemnity, for that would be doing inequity, leaving the door 
open to future litigation ; scecific performance with the 
compensation brings the matter to a final settlement.^ 

Compensation-Measure of Damages— In awarding 
damages the court of equity applies the measure of damages 
appropriate to the particular kind of contract sued upon. In 
a recent Bombay case^ it was held that in a suit for specific 
performance of a contract for sale of immoveable property 
or in the alternative for damages, the measure of damages, 
if there is a breach and specific performance is not decreed, 
is not necessarily the same as in a suit for damages for 
breach of contract.— The court is to fix the amount of 
compensation by directing an enquiry or taking an account 
itself issuing a commission for the purpose instead of itself 
assessing it. The damages are of course assessed at the 
trial. Parties are not put to the expense of two trials for the 
same question. 

Prospective Damages— ProspLctive damages are only 
awarded when the court may reasonably anticipate that 
plaintiff would suffer damage in future in consequence of 
defendant’s acts or omissions.'* 

Explanation — This shows that in a suit for specific 

1 Wilson V. N. B. Ry. Co. L. R. 8. CIi. D. 279; Bowen v. Hyland 8 Ch. 

D. 588. 

2 JacquoB V. Millar 6 Ch. D. 153. 

3 Flora Sasaun v. Mama 28 Boni. L. R. 126. 

4 Ramchandra Lalbhai v. Chinobhai LaIbhai 45 Bom. L. R. 1075. 
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performance, the mere fact that it has become impossible 
does not preclude a decree for damages. The case contemp- 
lated by the “explanation” is different from that under S. 
56. Indian Contract Act ; under that section the impossibility 
is not one arising from any default of the party, whereas 
under this section it is the result of the default of one party. 
The object is to prevent a defendant from escaping scotfree 
by showing in defence his own default, as that he has since 
sold the property to another for value without notice or that 
he never had any title to it.‘ 

A sait for specific performance and damages was brought, 
but before it could be heard, the defendants performed the 
contract, and it was held that the plaintiff was nevertheless 
justified in bringing his suit to a hearing for the damages^. 

Where a plaintiff files a suit claiming specific performace 
of a contract and in the alternative damages, it is open to 
him to chose at the hearing which of the reliefs he will 
pursue if he is not otherwise in default.^ 

20 Liquidation of damages not a bar to 
specific performance — A contract, otherwise proper 
to be specifically enforced, may be thus enforced, 
though a sum be named in it as the amount to be 
paid in case of its breach, and the party in default 
is willing to pay the same. 

ILLTJ^ATION. 

A contracts to grant B an underlease held by A under 
C and that he will apply to C for a license necessary to the 
validity of the underlease, and that if the license it not 
procured, A will pay B Rs. 10,000; A refuses to apply for 

1 Bouman v. Hyland 8 Ch, D. 588. 

2 Corj V. Thames Ironworks Co. L. E. 3 Q. O. 18. 

3 Karsandiis Kalidans v. Chliotalal Mothiehand 48 Bom. 259=77 1. Q, 
275=A. 1. K. 1924 Bom. 119. 
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the' license and offers to pay B Rs. 10,000; B is nevertheless 
entitled to have the contract specifically enforced if C 
consents to give the License. 

NOTES 

Liquidated Damages and Penalty.— In England 
at common Law distinction is made between a penalty and 
liquidated damages. A Penalty is a sum named by way of 
securing the performance of the ^contract and the whole 
amount mentioned is not always recoverable ; whereas liqui- 
dated damages consist of a sum named to be paid as damages 
for the breach of the contract. In India, this distinction is 
done away with by S. 74 Indian Contract Act, for a person is 
allowed to recover from the party liable for the breach of the 
contract a sum proportionate to the damages caused and not 
exceeding the sura specified in the contract. Even in English 
equity, this distinction is held to be immaterial for the fact 
that the sum named in the amount agreed to be paid as 
liquidated damages is equally with a penalty strictly so called, 
ineffectual, to prevent the court from enforcing the contract 
in specie. The modern .general rale of equity ms that if a 
thing is agreed to be done, the very thing ought to be done, 
though there is a penaity annexed to secure its performance 
or a sum is named in the contract as the amount to be paid 
in case of its breach. This is the rule embodied in S. 20 of 
this Act. 

The contract must be otherwise proper to be 
specifically enforced— It must not be one where 

compensation of money would be adequate relief. It is essenti- 
ally a question of constrction for the Court depending upon 
the circumstances of each case and the primary intention of 
the parties ; when there is a contract containing a clause 
for the payment of money in the event ol non-performance, 
the court has to determine whether it is (a) a contract,^ 
stipulating that one certain act shall be done with a sum# 
annexed to secure the performance of this very act, or:, (6) 
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it is a coutract stipulating that one of two things shall be 
done at the election of the party who has to perform it, e, 
g; either performance or payment in money. To this latter 
class contracts termed allernative contracts, this section does 
not apply, for it would be substantially performed by the 
payment of money ; the former ciass is covered by this 
section which enables a court to decree specific peiformance 
in spile of the damages clause and thus carry out the 
intention of the parlies. We have read in explanation to 
section 12 of this act lhai unless and until the contrary is 
proved, the court shall presume that breach of a contract to 
transfer immoveable property cannot be adequately relived 
by compensation in money. 1) Therefore where there is a \ 
contract to sell immoveable property a party should not be 
allowed to evade specific performance, eventhough a penalty 
is provided m the case of breach and the party in default 
is willing to pay. - 

A decree made in the terms of compromise of a suit 
restrained the respondents from selling any manganese ore 
from their mines to third parties until they had delivered 
to the appellants the quantity sold to them by the contract 
sued on, and provided that the respondents should deliver 
to the appellants 40t>0 tons a year at Rs. S per ton until the 
whole coutruct quantity was delivered ; clause 10 provided 
that it the respondents failed so to deliver, or violated any 
condition of the compromise they should pay to the appellants 
Re. l_per_toj[i on the whole of the ore still undelivered, and that 
the same should be recovered by execution of the decree. The 
respondents having failed to deliver in the first ' year the 
quantity provided the appellants applied t o execute f hp ap/>rp >. 
by the seizure of ore of the appellants and tbe appointment 
of a receiver. After the date of decree the price of the 
Manganese ore had arisen to about Rs. 25 per ton. 

Weld that the respondents could not discharge the decree 
by paying Re. 1 per ton on the undelivered ore ( as had been 
held by both courts in India ) since clause 10 did not provide 
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that the payment of that amount should be a full and exclu- 
sive satisfaction of all obligations under the contract, and 
to hold that that was the effect of the decree -would be to 
enable the respondents to render nugatory the injunction 
whenever the price of ore made it profitable to them to do 
so.' See also the undermantioned case. 

Injunction— The principle of S. 20 applies to positive 
as well as nagative convenants in a contract, i. e., to injunc- 
tions. This means that if injunction is necessary, the court 
will grant it, inspite of the fact that a penalty is provided 
in the contract for its nonperformance. ^ 

(b) Contracts which cannot be specifically 
enforced. 

21. Contracts not specifically enforceable— IhQ 
following contracts cannot be specifically enforced. 

(a) A contract for the non-performace of which 
compensation in money is an adequate relief : 

(b) a contract which runs into such minute or 
numerous details, or which is so dependent on the 
personal qualifications or volition of the parties, or 
otherwise from its nature is such that the court 
cannot enforce specific performance of its material 
terms ; 

(c) a contract the terms of which the court 
cannot find with reasonable certainty ; 

(d) a contract which is in its nature revocable; 

1 Bisssssar Das Daga v. Vas (iy28) 53 Cal 2.58 (P. C.) 

2 Kanhayalal v. Devida^ 12 Lahora 328=131 I. C. 289=.A. I. R. 1931 
Lahore 657. 

3 Madrasa Ry. Co. Rust 14 Mad. 18. 
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(ej a contract made by trustees cither in excess 
of their powers, or in breach of their trust ; 

(/J a contract made by or on behalf of a cor- 
poration or public company created for special 
purposes, or by the promoters of such company, 
which is in excess of its powers ; 

(gj a contract the performance of which involves 
the performance of a continuous duty extending 
over a longer period than 3 years from its date ; 

(h) a contract of which a material part of the 
subject matter, supposed by both parties to exist, 
has, before it has been made, ceased to exist. 

And save as provided by (The Arbitration Act 
1940 ^ no contract for refer ( present or future 
differences)^ to arbitrationshall be specifically en- 
forced; but if any person who has made a such con- 
tract (other than an arbitration agreement to which 
the provisions of the said act appiy)^ and has refused 
to perform it sues in respect of subject which he 
has contracted to refer, the existence of such 
contract shall bar the suit. 


ILLUSTilATIONS. 

OF CLAUSE (a). (1) A contracts to sell, and B contracts 
to buy a lakh of Rupees in the four per cent, loan of the 
[Central Government] -i 

1 Substituted for ‘‘ Code of Civil Pi-ocedure and The Indian Arbitration 
Act” t&99 by Sec. 49 (2) of Aribtration Act 1940 (Act x of 1940 ) which 
consolidated wUh amendments the previous Law. 

2 These words were subslitutad for the words ‘‘ A controversy by the 
Indian Arbitration Act, 1899 (IX of 1899), Sec. 21, and remain part 
ot this section of Specifc Relief Act although S. 21 of Indian Arbitratian 

Act, 1899 was repealed by Eepealir.g act 1998 C -det of 1938) 

3 These words were added by Arbitration Act 1940, 

4 Substituted for ‘‘ Uovernment of India ” by A. 0. 1937. 
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(2) A contracts to sell aod B contracts to buy 40 chests 
of indigo at Rs. 1,000 per chest. 

• 

(3) In consideration of certain property having been 
transferred by A to B, B contracts to open a credit in A’s 
favour to the extent ot Rs. 10,000 and to honour A’s drafts 
to that amount. 

The above contracts cannot be specifically enforced for 
in the first and second both A and B and in the third A 
would be reimbursed by compensation in money. 

OF CLAUSE (b). (1) A contracts to render personal 
service to B. 

(2) A contracts to employ B on personal service. 

(3) A, an author, contracts with B, a publisher, to comp- 
lete a literary work. 

B cannot enforce specific performance of these contracts, 

(4) A contracts to buy B’s business at the amount of a 
valuation to be made by two valuers, one to be named by 
A and the other by B. A and B each name a valuer but 
before the valuation is made, A instructs his valuer not 
to proceed. 

(5) By a charter-party entered into in Calcutta between 
A, the owner of a ship, and B, the charterer, it is agreed 
that the ship shall proceed to Rangoon, and there load a 
cargo of rice, and thence proceed to London, freight to be 
paid one-third on arrival at Rangoon, and two-thirds on deli- 
very of the cargo in London. 

(b) A lets land to B and B contracts to cultivate it in a 
particular manner for three years next after the date of 
the lease. 

(7) A and B contract that, in consideration of annual 
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advances to be made by A, B will for three years next after 
the date of the contract grow particular crops on the land in 
his possession and deliver them to A when cut and ready 
for delivery. 

(8) A cpntracts with B that, in consideration of Rs. 1,000 
to be paid to him by B he will paint a picture for B. 

(9) A contracts with B to execute certain works which 
the court cannot iuperintend. 

^10) A contracts to supply B with all the goods of a certain 
class which B may require. 

( 1 1 ) A contracts with B to take from B a lease of a 
certain house for a specified term at a specified rent, “ if the 
drawing room is handsomely decorated, ” even if it is held to 
have so much certainty that compensation can be recovered 
for its breach. 

(12) A contracts to marry B. 

The above contracts cannot be specifically eniorced. 

OF CLAUSE (c). A the owner of a refreshment room 
Contracts with B to give him accommodation there for a sale 
of his goods and fuinish him with the necessary appliances. 
A refuses to p rform his contract. The case is one for comp- 
ensation and not for specific perfromance, the amount and 
nature of the accommodation and appliances being undefined. 

OF CLAUSE (d). A and B contract to become partners in 
a certain business, the contract not specifying the duration 
oi the proposed partnership. This contract cannot be specifi- 
cally performed, for if it were so performed, either A or B 
might at once dissolve the partnership. 

OF CLAUSE (e). (1)A is a trustee of land with power 
to lease it ior 7 years. He enters into a contract with B to 
grant a lease of the land for 7 years, with a covenant to 
renew the lease at the expiry of the term. This contract can 
not be specifically enforced. 
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(2) The directors of a company have power to sell the 
concern with the sanction of a general meeting of the share- 
holders. They contract to sell it without any such sanction. 
This contract cannot be specifically enforced. 

(3) Two trustees A and B empowered to sell trust prope- 
rty worth a lakh of Rupees, contract to sell it to C for Rs. 
30,000. The contract is so disadvantageous as to be a breach of 
trust. C cannot enforce its specific performance. 

(4) The promoters of a company for working mines cont- 
ract that the company when formed shall purchase certain 
mineral property ; They take no proper precautions to ascer- 
tain the value of such property, and in fact agree to pay an 
extravagant price therefor. They also stipulate that the vend- 
ors shall give them a bonus out of the purchase money. This 
contract cannot be specifically enforced. 

OF CLAUSE (/), A company existing for the sole purpose 
of making and working a Railway, contract for the purchase 
of a piece of land for the purpose of erecting a cotton mill 
thereon. This contract cannot be specifically enoforced. 

OF CLAUSE {g). A contracts to let for 21 years to B 
the right to use such part of a certain Railway made by A 
as was upon B’s Land, and that B should have a right of 
running carriages over the whole line on certain terms, and 
might require A to supply the necessary engine power, and 
that A should during the term keep the whole Railway in 
good repair; specific performance of this contract must be 
refused to B. 

OF CLAUSE (A). A contracts to pay an annuity to B for 
the lives of C and D. It turns out that, at the date of the 
contract, C, though supposed by A and B to be alive, was 
dead. The contract cannot be specifically performed. 

NOTES 

CRITICISM: — This section has come in for a severe cri- 
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ticism at the hands of Pollock & Mulla. The learned comme- 
ntators observe as follows: — 

“ It is rather unfortunate that this section and the illu- 
strations do not more clearly distinguish cases where there is 
a contract binding in law and enforceable, only not by specific 
performance, from those where there is no contract at all. 
Cases under subsections (a), (b) and (s') belong to the former 
class; Cases under subsections (c), (d), mostly but-as illustra- 
tion show— not wholly to the latter; cases under (ej and (/) 
may belong to either, accctfding as the promisor has or has 
not made himself personally liable besides purporting to bind 
beneficiaries, or a principal, whom he had no authority to 
bind; (h) was probably intended to apply only to cases of 
common mistake, or the failure of fundamental condition, going 
to the root of the contract, but its terms are wide enough to 
cover a partial failure of consideration. But perhaps the use 
of the word ‘ Contract ’ in the enacting part was meant to 
exclude all cases of wholly void agreements, though it is 
hard to see how ‘a contract the terms of which the court 
cannot find with reasonable certainty', can escape being an 
agreement void for uncertainty under S, 29. of the Contract Act. 

“ In clause {dj the word ‘ Revocable ’ is inaccurate; it 
should rather have been ‘ determinable. ’ There is no such 
thing as a revocable contract of any kind. But for the illu- 
stration one would have thought the draftsman had in mind 
such cases as Moorehouse v Colvin.' Where the alleged 
promise amounts only to an expression of intention to do or 
give what the promiser himself thinks proper. 

“ The fixed limit of time laid down by clause (g) does 
hot correspond to any rule or presumption in English Law. 
It should be needless to remark that an agreement which is 
to be performed within three years, |,or one, or once for all 
and immediately, may, nevertheless on one of the other 


I ( 1881 ) 1 Beav. 341-92 E. E- 452, 
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grounds enumerated, be such as the court will not order to 
be specifically performed. 

Clause (e) is in truth a particular case under a more 
general principle which is not explicitly asserted, in the Act, 
but of which the justice and necessity are obvious. The Court 
cannot order a performance that would be a punishable 
offence, or coutravene any statute or public regulation made 
by lawful authority or be wrongful against any third person.” 

Where pecuniary compens§ition is adequate reli- 
ef— Clause (c) of S. 12, (of which clause [a) is' the reverse), 
and the explanation to that section should be read with this 
clause {a) of S. 21. It is an invariable rule of Equity to refuse 
specific performance in all cases where the ’.contract is sati- 
sfied by a mere payment of money. Illustration 1 to this 
clause is based on the leading Equity case of Cuddee v. 
R.a(ier,' Illustration 3 is based on Larhs v. Bonany} 

Where a contract was to leave certain property by will 
entered into by a mere donee of a testamentary power of 
appointment, specific performance was refused, the proper 
remedy being a suit for damages ageinst the donee’s personal 
representatives^ 

An agreement to make or take a loan cf money cannot 
be specifically enforced whether the loan be on security or 
not"*. See illus, 3.5 

Where a plaintiff mortgagee alleged that the defendant 
mortgagor executed a mortgage in favour of the plaintiff on 
consideration of money due, and that the defendant having 

1 Cuddee V. Rutter 1 'W. S T. ;848. 

2 L. R. 5 P. C. 346. 

3 Hill V. Schwaz L. R. 1892, 3 Ch. 10. 

4 Sichel v. Mo;enthal 8 Jur- N. S. 275; Meenakshi Sundar v. Hat- 

nasawmi 41 Mad. 959 i Sheikh Galim v. Sadarjan Bibi 4'i Cal- 59 

5 vVe>tern Wagon v. Vest 1892. Ch. 27 1 ; Anakaran v. Saidamadifb 

Mad. 79. 
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delivered the deed to the plaintiff and having promised to 
get it registered, subsequently took it back to get it registered 
but refused to do so and the plaintiff sued to have a fresh 
hypothecation bond executed by the defendant and to have 
the deed so executed duly registered, the suit was held barred 
under this clause inasmuch as pecuniary compensation would 
be adequate relief ‘ 

“ ADEQUATE RELIEF” -In this section the word “Ade- 
quate” means adequate in the mind of the court for some 
reason found as a fact and stated by the court inspite of 
the plaintiff’s opinion that it is inadequate. In a case where 
specific performance of a lease of a particular shop was 
asked for by the plaintiffs, claiming in the final alternative 
a sum to recoup their loss as estimated by them as damages, 
in case specific performance was refused, it was held that 
they were entitled to a decree for specific performance.2 

Hire-Purchase agreement:— Certain articles were 
sold by A to B in pursuance of a hire-purchase agreement 
between them under which the articles were to remain pro- 
perty of A until the payment of all instalments of the pur- 
chase price. B was entilled to return the articles in good 
working order at any time, provided that all amounts due 
under the instalments were paid. In default of payment of 
any instalment A was entitled to take possession of the arti- 
cles and also to recover the amount due under the instalments 
and cost of putting them in order. The parties fell out sub- 
sequently and B instead of returning the articles himself 
under the terms of agreement, requested by letter to take 
back the article. A instead of ignoring this letter as not 
bring a proper compliance with the terms of the agreement, 
asked for time to take, back the articles and after getting 
them examined, refused to take them back as they were not 
found in good working order. A sued B for the amount of 

1 Mayaram v. Pragdutt 5 All. 44 

2 Brijballabhdas and others v Mahivirprasad and others A. E R, 1924 

AH* pag8'.529=78,l. C. 1(57. ^ ^ 
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the instalments due upto the date of the suit and for declar- 
ation that B was liable to pay all the instalments as per 
agreement;— 

Held, that the suit was one for specific performance of a 
contract for the sale of goods and as the failure of B to perform 
his obligation under the hire-purchase agreement for the sale 
of goods could be adequately compnsated, the contract would 
not be specifically performed.' 

Contract running into minute or numerous 

details— Illustrations 5, 6, 7, 9 and 11 are instances of such 
contract. These are all based on decided English cases. 
Contracts relating to building and repairs come under this 
clause if the work is such that the court cannot superintend .* 
the clause is indefinite and strikes no boundry line. It follows 
thus that everything depends upon the circumstances of the 
particular case. English cases show that a court of Equity 
would decree specific performance if the work to be done is 
definite and the plaintiff is not in a position to do it himself and 
damages afford no sufficient compensation for non-performance. 
But the tendency recently is against decreeing specific perfor- 
mance because for the most part the contract is so uncertain 
that the court cannot enforce its own judgment.^ 

This clause has to be resorted to in cases of contracts 
by Railway Companies to make and maintain works for the 
convenience of the lands of neighbours ; these are enforced if 
the above conditions are satisfied. It must be noted that there 
is no warrant for suggesting that this clause applies only 
when specific performance of its material terms is impossible. 
It may be that at a great cost of time and money the court 
may be in a position to enforce specific performance of a 
particular contract : but in such cases it does not, for it is 
not desirable on the ground of public policy. The Legislature 

1 Abdal Rnheman Nizami v Manikram 195 I. C. 860=A. I. R 1941 
Rangoon 177. 

2 Mosaly v. Virgin 3 Ves. 184 ;'.Qnbit v. Smith loJur. N, S 1123. 
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therefore does not lay down any specific rule ; it asks the 
court to determine for itself whether it would be practicable 
to enforce it or not. 


Contract depending on personal qualifications — 
Illustrations 1, 2, 3 and 8 are instances of contracts depending 
on personal qualifications of parties and illustrations 4, 10 and 
12 are instances of those that depend on the volition of the 
parties. Contracts of hiring and service, i come under the 
first of this clause : The court refuses to exercise its jurisdic- 
tion, for the relationship in such contacts is entirly of a 
personal and confidential character, and that would not be 
in the interest of society to compel persons to continue 
personal relations with one another when they are not 
themselves desirous of maintaining the same ; besides there 
would be no hope even it it is enforced— of ultimate and 
real success, in tiiese cases the ground of refusal is apparent. 
The court cannot substitute anything in place of the volition 
of the parties themselves, the main element being wanting, 
there is no contract that the court can enforce ; under this 
would come contracts to appoint valuer, to marry, &c. 

A contract to employ a shipping broker will not be 
specifically enforced ; nor one to employ an auctioneer.®- 

Thie 'natttre of the cantract preventing speeific 
performance — These last words in cl. [b) indicate that 
the clause is wide and that the inability of the court to 
enforce specific performance is not limited to the two special 
grounds discussed above ; but that it would refuse to 
exercise its jurisdition whenever the contract from its nature 
is such that the court cannot enforce specific performance of 


1 Ram Charan Bajpai v. Bakhal Das Mukerjee 41 Cal 19, 33=20 I. 
C. 137. Ram Komar v. Sliolapor Spg. & Wrg. Company A. I. R. 
1934 Bom. 427—36 Bom. U. R. 907, 

2 Chinock V. Sainsbury 30 L. ch. 409. Thirothiyil Unnirekuthi v. 
Narayan Qhattayar A. I. B. 1929 Mad. 777; Valia Rayaui v. Erishnaq 
55 Jlad. 519. 

8 
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its material terms. There is no boundary line. The court is 
left to determine it for itself according to the facts of the 
case ; it would not enforce it if it is practically impossible. 

If a trustee who has entered into a contract to sell, die prior 
to decree in a suit for specific performance brought against 
him, it is open to his son to raise question as to his non- 
liability to perform his father’s obligations.! 

Contract for the sale of the good-will of a business alone 
was not enforced.^ 

Mutuality— We shall first see what is doctrine of 
mutuality is and then see whether this doctrine is applicable 
in India or not. 

English Law.—"k contract to be specifically enforced by 
the Court must as a general rule, be mutual,- that is to say 
such that it might at the time it was entered into, have 
been enforced by either of the parties against the other of 
them.”— Fry. S. P. 

In other words the contract must be mutually binding 
on the parties. The leading English case on the subject is 
Flight T. Bolland, 4 Russ. 298. 

Collett however in this Law of Specific Relief in India 
says -But from the history of this Act we learn that this 
doctrine ( due only to the servance of equitable and legal 
remedies in England ) was purposely eliminated ” 

Mr. Whitely Stokes also is of opinion that the Specific 
Relief Act does not introduce the doctrine of mutuality that 
prevails in England.- 

The decisions of the Indian Courts on the subject are 
not very illuminating. Then comes the Privy Council decision 

1 S. Thinjvenkatachanar 2ii M L. J, 218. 

2 Boxtcf V. Conoley 1 J. & W. .')7S, 
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of their Lordships in Mir Sarwarjan v. Fakhruddin,^ where 
it was observed “They are, however, of opinion that it is 
not within the competence of a guardian of a minor to bind 
a minor or a minor’s estate by a contract for the purchase 
of immoveable property, and they are further of opinion that 
as the minor in the present case was not bound by the 
contract, there was no mutuality, and that the minor who 
has now reached his majority cannot obtain specific perform- 
ance of the contract.’’ It may be observed that in virtue of 
the opinion expressed by their Lordships it cannot be said 
that the doctrine of mutuality is not applicable in this 
country. But it was held that where a minor attained majority 
and the other party had not repudiated the contract which 
had been made by a minor’s guardian, contract was specifi- 
cally enforced, a 


Uncci'tainfcy of terms— Suit for specific performance 
differs from that from mere damages in this that whereras in the 
latter it is enough to prove a breach, in Ihe former it must be 
shown not only that the contract is not performed but also 
what is the contract which is to be perfoimed, / e., its terms 
must be reasonably certain ; certainty must pe a reasonable 
one having regard to the subject-matter and the circumstances 
under which it was entered into. The want of certainty may 
be (i) either in the agreement not completly indicating some 
of the essentials of a contract as to subfect-matter, parties, 
prices or terms; or (ii) in the description of one or more of 
these being too vague to be definitely apprehended. But then 
the tendency of a court of equity is not all at once to accept 
the defence of “uncertainty.” It generally supplies the details 
if possible when the terms are generaU or if they are with 
the help of oral evidence capable of being made certain, or 
if they are not too vague. 

1 3' Cal. 232 (P. C.)=.39 I. A. 1; Venkatachalai' v. Sethuram 56 Mad. 433 

2 Adinarayana v. Venkatasubliayya A. I. R. 1940 Mad. 625=1940 
Mad. 852, 

3 South W. Ry. Co, v., Wythes 5 De. G. M. & Q, 888. 
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Where the Ry. Company had agreed with a land owner 
to erect a station on certain grounds which they had bought 
from him, but the agreement contained no description of the 
station nor any stipulation as to the use of it, it was not 
specifically enforced.* So also where the rontract was to 
purchase “the land required” for making a Railway at so 
much an area and the quantity was however not stated.^ So 
also where the contract was to perform at a theatre, but no 
details were giren.3 

The court declined to decree specific performance in a 
suit brought by the Zamindar to obtain an order upon the 
Government to re-excavate and clear the water passage of a 
particular Khal-i 

Where the circumstances are such that the value of the 
land must be always treated to a great extent a matter of 
guess and speculation and the court has no means of ascer- 
taining by the ordinary method what a fair valuation would 
be the corrt will take the usual means of ascertaining it and 
decree specific performance.^ 

If the essential terms of the contract are settled, it may 
be specifically enforced, either as consisting of those terms or 
together with such other terms and conditions as are usual 
in the contracts of that description.* 

A contract revocable in its nature — A court of 
equity does not interfere in such cases for its interference 
would be idle in as much as what it would do, might at th? 
ne,xt moment be undope by the opponent. This clause would 


1 Wilson V. N. & B. J. Ky. Co. L. R. 9 Ch, 2'i9. 

2 Lord James ▼. L- & N. W. Ry. Co. 15 Beav. 20'-'. 

3 Kemble v. Rear 6 Smi. 3,33. 

4 Chandra Sikhnr v. Col', of '’Jidnapur 3 Cal. 464. 

5 New Birbhuin Coal Co. v. Bflaram 5 Cal. 932. 

6 Qopal Sridhw v. Shasi bushm 60 Cal. Ill— A. I. R. 1933 

CaL 109. 
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apply to all cases where there is a stipulation, making an 
agreement revocabie on the happening of a certain event 
and it has happened so that the other side can at will revoke 
the contract. 


Where the agreement was to grant a lease with conditions 
as to its being revocable on certain defaults and the defendant 
was in a position to revoke it, specific performance was refused.^ 

A contract by a trustee in breach of his trust— 
It is a general rule that there ean be no specific performance 
which would necessitate a breach of trust or compel a person 
to do what he was not lawfully competent to do. The words 
trust and trustee ” are defined in S. 3 ; and a breach of 
trust is a breach of duty imposed on the trustee as such by 
the law relating to trusts, public or private. This clause refers 
both to contracts in breach of their trust or beyond their 
powers. (Cls. 3 and 4 Indian Trusts Act.) 

Where an agreement was made by a guardian of a minor 
to sell land belonging to that minor at a fixed price, but 
contingent upon the permission of the court, it was not 
enforced in the absence of such permission.^ 

Difference between a Corporation and a Public 
vCo:<nptany— Cl. (/) relates both to a corporation and a public 
company, but the-e diiier from each oTier; it is open to the 
menbjis of an unincorporated public company to depart from 
an agreement entered into by ecich with the others, but the 
members of a corporation or a body incorporated by charter 
or statute cannot do so. 

Contract by Corporation ultra vires— A contract 
b y a. co rpor ation or company in the proper form is prima 
jade good and the burden is on him who alleges it to . be 
void to show that it is in excess of its powers. sThe fact of 
its being ultra vires may be proved by the express provisions 

1 Gourly V. Somerest i V. & B. 68. 

2 Narain v. Akhoy Narain Vi Cal. 152. 
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of la\v creating the company or by necessary inference 
therefrom ; contracts that go to defeat the objects of the 
corporation are prohibited by implication, and so are contracts 
foreign to the purposes of the incorporation ; the funds of 
the company can go only to the purposes for which it exists; 
the fact that the foreign object is profitable is immaterial. 
But then though a contract cannot be entered into for a 
puropse not authorized by the incorporation, the corporation 
can effectuate the authorized purpose by unauthorized means, 
by their common consent. In cases of this kind the court has 
to carefully consider the statute creating the corporation or 
its Memorandum of Association. This clause refers to contracts 
ulira vires by the corporation or public company or promoters- 
which cannot subsequently be made good:-it does not refer 
to contracts within the posters of tliat body but svhich are 
beyond the authority of its oiiicer or agent ; such contracts 
can be ratified by it if done on its behalf and after it came 
into existence. 

Contracts by Promoters— Contracts made by pro- 
moters of a company before the company came into existence 
cannot be specifically enforced against the company, nor can 
they be ratified by it. A contiact b\ a promo- er would be 
valid and enforceable if it was such as could be binding on 
it if made after its formation and if it is sanct-oned by the 
Act creating the company.' In cngland formerly a contract 
by promoters of a company was held enforceable if it was 
for something warranted by the terms of the incorporation and 
if the company recognized it as binding on itself ; but now 
that principle is doubted and the law as laid down by 
Kindersley v. C. in Earl of Shrewsbary's case is as above. 

A contract involviag the performance of a 
continuous duty — This clause (g) is based on the same 
reasons as clause (6) is:— wz , the court cannot superintend 

1 Imperial Ice Mg. Co. v. Manchershaw 13 Horn. -115; Earl of Shrewsbury 

V. N. B. Ry. Co. L. R. 1 Eq. o9i 
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the performance, In Englaad a court of equity does not 
enforce specific performance wherever performance of a 
continuous duty extending over many years is involved. In 
India the rule is qualified and a limitation of 3 years is 
introduced ; in connection with this rule it must be noted that 
if the contract involves the period of j years : it mils as to 
whole ; there can be no splitting of the period : further, 
if it be for a period not exceeding 3 years, there would be 
no specific performance if the rule in clause (6) applies. This 
doctrine does not apply to negative covenants:'. 

On the basis of this clause courts have discounten- 
anced agencies alleged to be perpetual or undeterminable.^ 

The subjecfc-mattier having ceased to exist— This 
clause [h] should be read along with S. 20, Indian Contract 
Act, which says that “ where both the parties to an agree- 
ment are udner a mistake as to a matter of fact essential to 
the agreement it is void,” This clause refers only to a 
particular class of such mfstakes ; of course the mistake 
must be mutual : but the mistake in this clause is limited 
to the fact of the existence of the subject-matter as the 
maieriat pari of it and not necessarily the whole at the date of 
the contract : In such casese the party injuriously affected 
has two remedies — one under this clause to defend a suit for 
specific performance -and the other under S. 35 of this Act 
to avvid the contract : 

Contract to refer to arbitration— fh) The rule of 
Equity. Such contracts are not enforced specifically because 
as said by Story ‘'it is against public policy to exclude from 
the appropriate judicial tribunals of the state any persons 
who in the ordinary course of things have a right to sue 
there.” Where the stipulation is an efiort to divest the 
ordinary jurisdiction of the common tribunals of justice, courts 

1 Madras Ry. Co. v. Rust 14 Mad. 18. 

2 Rhodes v. Forwood L. R. 2 P. 256 ; Cowasjee v. Lalbhai 3 I A, 200, 
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of equity will not, any more than courts of law, interfere to 
enforce that agreement, but they will leave the parties to 
their own good pleasure in regard to such agreements. The 
regular administration of justice might be greatly impeded or 
interfered with by such stipulation if they were specifically 
enforced. And at all events, Court of justice are presumed to 
be better capable of administering and enforcing the real 
rights of parties— than any mere private arbitrators, as well 
from their superior knosvledge— as their superior means of 
sifting the controversy to the very bottom.* The rule laid 
down in last para to S. 21 is a sound, one for it prevents 
indiscriminate ousting of the ordinary administration of justice 
by means of private agreements, and it bar; one party from 
inequitably disavowing his own contract. 

(i) Nature of the contract — The contract, the existence of 
which would bar a suit under the circnmsttances co.itemplated 
by this section, must be an operative contract and not one 
broken up by the conduct of all parties to it,- there is no 
bar if there is no subsisting agreement capable of being 
carried into effect, e, g., two out of liiree arbitrators refused 
to act and there being no provision ior the appointment of 
others.^ Where the parties were contentious amongst them- 
selves with reference to the arbitration proceedings and some 
of the arbitrators had died ard no award was mad’, it was 
held that the contract to refer was no bar.-* Agam there 
must be subsisting agreement to refer to arbitration ; if the 
submission is revoked there is no bar to the suit.^ 

(r) Vrovision made by the Arbitration Act Section 31 
to 36 of the Arbitration Act may be I'ead to understand the 
provisions throughly. Sect.31 deals with jurisdiction of the 
court. Sect. 32 lays down that no suit shall lie on any 

1 Shell V. Corporation of Liverpool 27 L. J. Ch. 2.30. 

2 Tahal v. Bisheshur 8 All. 57. 

3 Jatumbi (191-2) M. W. N. 957-/4 M. L. J. \L=\2 Jf. 1. T, 3<6. 

4 Tahal v. Bisheshur 8 All 57, 

5 Dentch v. Briscole /O Q, B, D. 117, 
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ground ’whatsoever for a decision upon the existence, effect 
or validity of an arbitration agreement or award. Sect. 33 
provides that the only procednre for setting aside an awarded 
is by may of motion on afidavits. No suit is permitted whereby 
the agreement for ivicrence is challaiiged. Sect. 32 and 33 
are meant to provia. for simp.., speedy and cheap settlement 
of deifcrences of arbitration Agreement. Sect. 34 deals with 
the power oi court to stay letai proceedings where there is 
an arbitration agreeraenf. Sect. 35 deals with effect of legal 
proceedings on arbitration. Sect. 3o gives the court in certain 
circumstancs the power^to resehid the arbitration agreement 
whether or not it cmtains a clause making the award a 
condition precedeut to the right of action. The Arbitration 
Act has not taken away the rights oi the parties to obtain 
an injunction ' 

tn!) Foinl in dispute— Vtiz question whether any parliculai* 
matter in dispute is within the agreement to refer, is one 

which must be decided by the court and not left to the 
arbitrator.* 


(c) iicopc oj ike clause— idv wording of this clause is 
very wide ; it covers contracts to refer any matter which can 
be legally referred to arbilra'.ioa, i. e., even a suit pending 
in a court:''* ibis section applies to an agreement beiore suit 
as well as to one made during pendency of suit.'* Once having 
entered in o a contract to refer to arbitration which contract 
is carried into effect, it is not competent to the contracting 
party to maintain a suit in respect of any subject which he 
contracted to refer. In that case parties had applied for an 
adjournment on the ground that they had agreed to refer the 
matters in dispute to arbitration : suit was accordingly 
adjourned aud the matter referred and award made ; the suit 
was held barred. 

(/) Origin of the rule— The last paragraph of this clausa 

1 Fiery v. Youiig 44 'Jl.. 10, 200. 

2 Sheomber Y. Devdal 9 All. luG. 

3 Slieo Dit V. Sheo S,;aiikar 27 All. 33. 

4 Saligram v. Thinia Kuwar 4 Ail. 546. 
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is based on the Bnglish Statute— S. 11 of the Common Law 
Procedure Act, 17 & 18 Viet., C. 125. This statute indirectly 
has the effect of compelling the plaintiff specifically to perform 
the contract to refer to arbitration. 

(g) The deieodani must expressly set up a 

defence that the plainiiif refused to perform his part of the 
contract ; the refusal to arbitrate must be be lore the action 
is brought.' it is lor ihe defendant to prove the fact of refusal 
before he can rely on S. 21 as a bar to the suit .• Then 
again the question is what would amount to refusal. It has 
been held by the Calcutta and Allahabad High Courts that 
the mere tiling of a suii is not such a refusal^ ; but then 
an application for leave to withdraw from the arbitration is 
evidence of refusal. 

Where an agreement to refer to arbitration has not been 
acted upon and which has become from lapse of time ue- 
enforceable, it cannot be set up as a bar to a suit respecting 
matters included in the agreement.'* 

A contracted to sell ^oods to B. the cantract containing 
the follofting clause “that any dispute arising hereafter, shall 
be settled by the selling broker whose decision shall be final.” 
A brought a suit against B for damages for breach of contract 
B pleaded that the dispute should have been referred to the 
broker, and that therefore the suit was barred under S. 21, 
Speciiic Relief Act. It was held that since no refusal on A’s 
part was proved, the section did not apply.* 

A one of the parties to a contract to refer a controversy 
to abritration, brought a suit against B. for a part of the 
subject-matt -r referred to ; B did not allege in answer that 

1 Crisp V. Adlard 23 Cal. 956. 

2 Knmud Chunder v. Chundra Kant 5 Cal. 498; Talial v. Bisliushur 8 

All. 57. 

3 Rai Kumar Singh v. Jagmohan Singh 33 All. 315. 

4 Kumud Chunder v. Chundra Rant 5 Cal. 498. 



DISCRETION OF COURT 


S. 22] DISCRETION OF COURT 123 

A had refused to perform the contract. It was held that the 
mere fact of A’s filing the suit was not equivalent to his 
refusal to perform the contract.* 


The parties to the suit agreed to refer the matters in 
dispute to arbitration and order was passed under Sch. 2. 
cl. 3, C. P. Code ; before ihe time fixed for making the award 
one of the parties made an exparie application under O. 23, 
r. 1 of the 0. 1‘. Code for leave to withdraw with liberty to 
bring a fresh suit. It was held that the court had no 
power to revoke an order of reference made prior to the award 
except under Sch. 2, cl. 5, C. P. Code and so the suit was 
barred.^ 


If the agreement to refer did not indicate what was the 
matter to be referred or if the plaintiff's claim had not been 
laid before the arbitrators, such an agreement would not bar 
the plaintiff’s suit ; nor if the plaintiff had withdrawn from 
the arbitration and ther was no evidence to show the time at 
which she had withdrown therefrom.^ 


Where parties to suit refer matters in difference between 
them in such a suit to arbitration, the further hearing of 
the suit will be barred under section 23 (2) of Arbitration 
Act l**40.-‘ 


0/ tha discretion of the Court. 

22. Discretion as to decreeing sptcific per- 
f.rmance-^lht jurisdciion, to decree specific per- 
formance is discretionary, and the court is not bound 
to grant such relief merely because it is lawful to 
do so ; but the discretion of the court is not arbi- 
trary but sjund and reasonable, guided by judicial 

1 Tahal v, Bislieshur S All. 57. 

2 Sheombar v. Devdat 9 AIL 16S. 

3 Adhibai v. Curaondas 11 Bom 199. 

4 Mahamad YasUia v. Bibi Soglira A. I. It. 1937 Patna 
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principles and capable of correction by a court 
of appeal 

The following are cases in which the court nay 
properly exercise a discretion not to decree specific 
performance: — 

T. Where the circumstances under which the 
contract is made are such as to give the plaintiff 
an unfair advantage ovar the defendant, though there 
be no fraud or misrepresentation on the plaintiff’s 
pan. 

iLiilio j.-RATIt> A S . 

(а) A, a tenant for life of certain property, assigns his 
interest therein to 3, C contracts to buy, and B contracts to 
sell, that interest. Bsiorethe contract is completed, A receives 
a mortal injury, from the effects of which he dies the day after 
the contract is executed, if B and C were equally ignorant or 
equally aware of the fact, B is entitled to specific performance 
of the contract. If B kn^^w the fact, and C did not, specific 
periormace oi the coiura^t should be refused to B. 

(б) A contracts to sell to B the interest of C in certain 
stock in trade. It is stipulated that the sate shall stand good 
even tliough it should turn out that C's interest is worth 
nothing. In fact the value of C’s interest depands on the 
result of Certain partnership accounts on which he is heavily 
in debts to his part.iers. Tnis indebtedness is known to A, 
but not to B. Specific performance of the contract should be 
refused to A. 

(c) A contracts to sell and B contracts to buy certain land. 
To protect the land from floods it is necessary for its owner 
to maintain, an expensive embankment. B does not know of 
this circumstance, and A conceals it from him ; specific 
performance of the contract should be refused to A. 
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(d) A’s property is put up to auction. B requests C, A’s 
attorney, to bid lor him ; C does llus inadvertently and in 
good faith. The persons present seeing the vendor’s attorney 
bidding, think that he is a mere puffer and cease to compete. 
The lot is knocked down to B at a low price. Specific 
performance of the contract should be refused to B, 


11. When the performance of the contract 
would involve sonie hardship on the defendant which 
he did not foresee, whereas its non-performance 
would involve no such hardship on the plaintiff. 

SLLUSTBATIONS 

(e) A is entitled to some land under his father’s will on 
condition that, if he sells it within 25 years, half the purchase 
money shall go to B. A forgetting the condition contracts 
before the expiration of the twenty-five years to sell the land, 
to C. Here the enforcement of the contract would operate sq 
harshly on A that the court will not compel its specilic 
performance in favour of C. 


{E) Additional Illustration:— k sells a leasehold to B, and 
in answer to B’s inquiry states in good faith, but by inadvert- 
ance, that no notice from the landlord has been served on 
the property. In fact notice has been served requiring certain^ 
dilapidations to be made good. This being a matter within 
A’s knowledge, affecting the value of propel ty, the failtira, 
to disclose is material and A is not entitled to the specific 
performance, eventhough in circumstances B may not be en 
titled to rescind the contract. 

(/) A and B, trustees join their beneficiary C in 
contract to sell the tmst estate to D, and personally agrees 
to exonerate the estate from heavy encumbrances to which it 
is subject. The purchase money is not nearly enough to dis- 
charge those incumbrances, though at the date of the contract 
the vendors believed it to be sufficient ; specific performance 
of the contract should be refused to D. 
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{g) A, the owner of an estate, contracts to sell it lo B, 
and stipulates that he A, shall not be ooliged to define its 
boundary. T’he estate really comprises a valuable property 
not known to euner to be a part oi it ; speeiiic performance 
of the contract should be refuseo to B, unless he waives his 
claim to the unknown property. 

(A) A contracts with lo B sell him certain land, and to 
make a road to it from a certain railway station. It is found 
afterwards that A cannot make the road without exposing 
himself to litigation ; specific performance oi the part of tne 
contract relating to the road should be reiusea to B, even 
though It may ne held that tie is euluied to specific perform- 
ance oi the rest with compensation lor loss oi ilie road. 

(i) A, lessee of mines, contracts with B, his lessor that 
at any time during the conuntiance oi the lease, b may give 
notice 01 his desire to tafce tne machinery and plant used m 
and about the mines; and that he shall have the articles 
specilied in his notice delivered to him at a vaiulion on tne 
expiry of the tease ; such a contract might be most usurious 
to the lessee’s business, and specific perlorniancc oi it should 
be reiusea to B. 

[/) A contracts to buy land iromB. Ihe contract is silent 
as to access to the land. iNo right of way to ii can be shown 
to exist, bpeciiic penormance oi the cuuiiaci should be 
refused to B. 

(A) A contracts with B to buy from B’s manufactory and 
not elsewhere ail the goods of a certain class used by A in 
his trade. The court cannot compel B to supply the goods ; 
but if he does not supply them, A may be ruined, unless he 
is allowed to buy them elsewhere.^^ Specific performance of 
the contract should be refused to B. 

The following is a case in which the court may 
properly exercise a discretion to decree specific 
performance: — 
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in. Where the plaintiff has done substantial 
acts or suffered losses in consequence of a contract 
capable of specific perlormance. 

ILLUSTRATION. 

A sells land to a Railway company, who contract to 
execute certain work for his convenience. The company take 
the land and use it for their railway. Specific performance 
of the contract should be decreed in favour of A. 

NOTES. 

Jurisdiction is discretionary— Although decreeing 
specific performance is within the discretion of the court, it 
does not follow that the court can arbitrarily or capriciously 
enforce one contract and refuse to enforce another. The 
discretion is said to be judicial and the court is to have 
regard to the contract of the plaintiff and to circumstances 
outside the contract itself. As Story puts it : “ In truth the 
whole exercise of this whole branch of equity jurisprudence is 
not a matter of right in either party but is a matter of 
discretion in the court— not indeed of arbitrary and capricious 
discretion dependent upon the mere pleasure of the judge but 
of that sound and reasonable discretion which governs itself 
as far as it may. by general rules and principles ; but at the 
same time, which withholds or grants relief according to the 
circumstances of each particular case, when these rules and 
principles will not furnish any exact measure of justice 
between the parties.” 

Court not bound to grant, relief— Cases falling 
under this section are those in which it would be lawfulunder 
any of above sections 12-21 to grant specific performance, 
but in which from special circumstances it is not expedient 
to do so. As observed in Duk« of Bedford's Casa' courts 
of Equity do not interfere to decree specific performance, 

1 Duke of Bedford’s case 2 My. & K,. 352; 
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except in cases where it would be strictly ecnitable lo make 
such a decree : else the parries are left tc ibeir remedy at 
common law. According to Story, it is iinpossiole to limit the 
principles or the exceptions which the complicated iraesactions 
oi the parties, and the ever changing habits of society may 
at different times and tinder different circumstances require 
the court to recognise or consider. Under this section a defe. 
nee oiten set up is that oi iaciies ot the plainiiit ; it is a 
ground on which the courts ouen in the exercise of their 
discretion refuse fo give rel ei to the plaintiii. It is needless 
to refer to Dicta oi many an eminent judge cn the point: for 
said Lord Cranworth' “ specific performance is a relief which 
a court oi equity will not give unless in cases where the 
parties seeking it come promptly and as soon as nature oi 
the case will permit,” but then it is not possible to define the 
amount of delay requisite to disentitle the plaintiff to the aid 
of the court. As ruled by I\lii,cr, J.’ Lach case must depend 
upon its own circumstances.” rheie may be circumstances 
under which a court may think it right to dismiss a suit 
brought nearly 3 years after the contrac. was entered into 
and there may also be circumstances which may justify a 
court in awarding a decree even when the suit is brought 
after such delay. 

There may be cases which cannot be brought within the 
four corners of any of the provisions oi the Contract Act 
as to the invalidity of agreemen s but in which nevertheless 
a court of equity may properly refuse to exercise its jurisdi" 
tion nnder this Act.^ The circumstances mentioned in the. 
section are illusrative and not exhaustive.'* 

A, contract which though not illegal, but detrimental to. 
the public welfare is not to be enforced in equity ; thus, a. 

1 Eods V. 'Williams 4 Der. M. . Q. 691. 

2 Mukundlal v. Chhotaial 10 Cal. 104. 

3 Qobind Chandra 18 C. \V. N. iSO. 

4 Rajakomar 14 C. L. J., 627 j Ivai'sandas v. Chhottalaf 48 Bom. 275 
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contract for sale of land in lieu of hushing up of departmental 
inquiry against a public servant was not enforced.' 

A party cannot call upon a court of equity for specific 
performance unless he has shown himself ready, desirous, 
prompt and eager.^ 

Where specific performance is sought against a subsequent 
purchaser who has a right of pre-emption, relief of specific 
performance would be rendered nugatory under the circum- 
stances of the case., 

Delay, Laches and Acquiescence— We have seen 
that granting of specific performance is a matter of discretion 
with the Court, delay of a .party is often a defence in cases 
of specific performance. Para 13 of the statement of objects 
and reasons says ; " The right to enforce a contract specifi- 
cally may, in England, be lost by delay in resorting to the 
court and a large number of cases exist relating to this 
doctrine. The bill contains no rules on the subject, for in 
India the Provisions of the Limitation Act, Art. il3, that 
suits for specific performance must be brought within 3 years 
from the day on which the plaintiff has notice that perfor- 
mance is refused, renders the doctiine of laches inapplicable 
to this class of litigation. ” 

There are judgments which go to show that laches is no 
defence at all in cases where a statutory period of limitatidn is 
prescribed ; but such judgments must be read with great care 
because we have seen that in order to get specifice performance 
a party must show himself to -be ready, desirohs, prompt 
and eager ; we have also seen that specific perfoirinance is 
not a matter of right in the party but is a matter' of discretion 
in the court. Hence the court in the exercise of the equitable 

1 Qovind Chandra 18 C. W. N. 369. 

2 " The section is not exhaustive, but illustrative." Peer Mahomed 

29 Bom. 234. 

3. Rajkishore Kuer v. Muhamad Quaiyum. A. 1. R. 1942 Pat, 366; 
liabibat Raheman Y. AU Azahar. 44 Cal« L. J. 162. 

9 
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powers conferred under this section may refuse specific per- 
formance in a proper case, though the statutory limit of 
three years may not have expired ; but it may also be stated 
that courts will interfere in very rare cases on the ground 
of mere laches of the plaintiff. 

Delay must be such as to raise an inference of aban- 
donment of right.* Mere laches on the part of a person in 
bringing a suit for specific performance is not in itself a 
defence in law. Mere delay does not amount to waiver of 
abandonment, apart from other circumstances or conduct of 
the plaintiff indicating that the delay was due to a waiver or 
abandonment on the part of the plaintiff . 2 In the case of Peer 
Mahomed^ it was observed that laches to bear the plaintiff’s 
right must amount to waiver, abandonment, or acquiescence, 
and to raise the presumption of any of these, the evidence of 
conduct must be plain and unambiguous. Where delay does 
not amount to waiver or abandonment or acquiescence and 
has in no way altered the position of the defendants, it does 
not disentitle tlie plaintiff to the relief by way of specific 
performance.'' Mere delay will not defeat the plaintiff’s suit, 
unless it has prejudiced the defendant in some way. The 
deience of delay, if not taken in the courts below, should not 
be allowed to prevail in second appeal.s 

This has been followed in a recent Madras case where 
it is observed that mere delay by it self is no ground for 
refusing relief by way of specific performance. But where it 
raises presumption of the abandonment of plaintiff’s claim, 
or has caused hardship to opposite party or some thing to 
his prejudice Courts are entitled to exercise their discretion 
and refuse plaintiff’s relief as prayed.* 

1 Kisen Qopal 33 Cal. 633. 

2 Suryaprakasarajudo 20 M. L. J. 581, 

3 Peer Mabomed 29 Bom. 234. 

4 Jangal Singh v. Qnlam Mahoj-ed 3 Lah. 376. 

5 Mokuad Lall v. Chutay Lall 10 Cal. 1061 

6 71 Atad. L, J. Page 599=1691. C. 12=A. I. R. 1937 Mad. 124. Rami 
Reddi v. Pattabhirami Redi, 
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Plaintiff should have no unfair advantage over the de- 
fendant— On this point the reader Js referred to paras. 385, 
406 of Fry’s Specific Performance. There need not be any 
fraud or misrepresentation by the plaintiff ; it is enough if 
there is inequality or unfairness due to any cause whatever ; 
the court refuses relief of specific performance if there are 
signs of distress in the party against whom it is sought ; it 
is very cautious in such cases. The unfairness complained 
of may be in the terms of the contract -itself or it may be 
in other surrounding extrinsic circumstances ( age, duress, 
mental weakness etc). The unfairness need not be intentional; 
but then this paragraph refers only to unfairness at the time 
the contract is entered into ; unf:iirness is not to he judged 
by subsequent events : It has been held, that ii at the time 
of making the agreement both parties had. equal means of 
knowledge, the f.-:t that their relative positions are subsequ- 
ently discovered to be different from that supposed at the 
time does not affect the question. A court will not refuse 
specific performance in the absence of fraud or misrepresen- 
tation where the contract though onerous is not unconsciona- 
ble" ; where the court finds that the p-irties were not really 
on equal terms , it would dismiss the suit for specfic performance. 

The principles slated above have been reiterated in a 
recent Bombay High Court l^uling^ where their Lordships 
observed “Under Section 22 of Specific Relief Act, Court is 
not bound to decree specific performance of an agreement 
because it is lawful to do so. It can take into consideration 
circumstances attending its execution andean refuse to order 
specific performance in its discretion. The facts of the case 
are ;-Defendrnt No. 2 sued defendant No. 1 for Rs. 5000/-and 
applied for execution of property belonging to him. No attach- 
ment was levied as the defendant No. 1 gave an undertaking 
by a pursis that he would not alienate property till decision 

1 Bhiblal v. Coil Baerilly 16 All 423. 

2 Davia v. Maung Shwe Qo 33 1. A. 155; Calianji v. Narsi 19 Bom 
764-769. 

3 Jethalal Nanshah Modi v. Bechar 47 Bom. L. R. 460. 
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of suit. There was decree against him in favour of defendant 
No. 2. In appeal, decree was confirmed by High Court. 4 or 
5 days afterwards defendant No. 1 agreed to sell his 
property to plaintiff who was his relative and who 
had advanced him monies to meet costs of 
litigation. But before completion of sale, defendant No. 2 
executed the decree, attached the property of defendant No. 1 
had a prohibitory order issued against him under Order 21 
Rule 54 of C. P. Code. Plaintiff having sued for specific per- 
formance, it was held that under discretion given to Court 
under Sec. 22, Specific performance of contract of sale should 
be refused to plaintiff as it would be injurious to decree holder. 
There are cases in which though there is nothing that actua- 
lly amounts to fraud or misrepresentation, there is neverthe- 
less a want of equality and fairness in contract, which might 
induce the Court to refuse specific performance.' 

In Cook V. Clay worth^ specific perform nice was refused 
on the ground of intoxication of the person against whom it 
was sought. 

In Thomas v. Dering^ it was refused on the ground that 
it would be injurious to third parties In Johnson v LegareT 
it was refused on the ground that the plaintiff was himself 
a previous vol'intary settler of the property in question. “ If 
however the contract heis been entered into by a competent 
party, and unobjectionable in its nature and circumstances, 
specife peformance is as much a matter of course, and there- 
fore of right, as are damages. The mere hardship of the 
result will not effect the discretion of the court.” Fry S. 46 
See also S. 142, (Thus where an old man of 75 executed a 
Baina patra in the presence of his son, two of his officer^ 
and his own lawyer, disinterested third persons being alsb 

1 Shaikh Ahmed, v. Lalluram 13 vV. R. 440; Karsandas v. Chliottalil 

25 Bom. L. B. 11441; star Hu-ishih v. Deonarayan 1929 k, 172. 

2 Cook V. Clayworth 18 Ves. 12. 

3 Thomas v. Dering 1 Re. 729. 

4 Johnson v. Legard T. & R. 281. 
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present, and no advantage was taken oi his alleged weakness), 
but very good value was secured tor his property, the Calcutta 
High Court decreed specific performance in favour of the 
purchaser.' 

iiiusiorasioti oo para a. — Ulus. \^a) is suggested by the 
facts of tUard v. LUdda/jV i'nere a lesee obtained renewal 
of a lease on the surrender of an old one knowing and sup- 
pressing the fact not known to the lessor, tnat the person 
on whose hie tne oid lease dependea was in dying stale ; 
and speciiic peiiormanee was therefore refused. Ulus, (b) is 
taken from SniUn v. tiarnson-‘ ; that was however a case 
brought not only by tne vendor tor specific performance but 
by the puivhaser also lor setting aside the sale, ana the 
latter wae givea the reliei. Ulus. is ihe ca^e of S/ureiy v. 
SLraUon. ' Ulus. i^ the case oi fwiaui^ v. Mortice.^ I'his 
illustration is a leading case, sctiiag tne rule as to puffing 
at auctions and lae ■■ surprise ” oi the deiendant. It must be 
noted however that oiiding by a puffer unknown to the 
vendor is no defence to speciuc periormance, Union Bank v. 
Maaster'’ out at Mortimer v. Belt? mere was bidding by 
auctioneer and puner and me loi was at last knocked down 
to defendant ; and me suit lor specific -performance against 
nun was dismissed. 


Ciiet’o 3,aoaid he no greater iiardship oa slj,o 
ueConianc— bub-section 2 contemplates a case where the 
vendor iias entered into a Contract without full knowledge of 
the circumstances.’ For a discassioa of the doctrine of 
hardship, see Fry’s tipeciiic Periormance at pages 417-430. 
A court of equity does not enforce specific periormace 

1 Ram Kuni ir Su.id«r v. Raj Kumar (1928) 53 Cat. 285 at 313, 

2 Ellard v. Llandsif 1 B. S B, 241. 

3 Smith V. Harrison 26 L. J. Ch. 412. 

4 Shirely v. Stratton 1 Bro. C. C. 440. 

5 Twii.ing T. Mrrice 2 Bro. C. C. 326. 

6 Union Bank v. Munster 37 Ch'. D, 51 

7 Mortimer v. Bell L. H. 1 Ch. 10 

8 fclarasham© 19 C- L. J. 420, 
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if the result thereof would be to cause greater 
hardship to defendant than its non-performance would 
to the plaintiff. The court does it though there be no impro- 
per conduct on the part of the plaintiff.' The “ hardship ” 
contemplated by this clause is not mere improvidence or in 
adequacy : it means that the transaction must be unconscion- 
able, i. e., there should be considerable hardship, such that 
its performance would be inequitable ; but then a court will 
not help a defendant if he has brought it about himself or 
merely because the object the defendant had in entering into 
the contract has become impossible - Again the hardship 
should be such as the defendant could not foresee ; it is for 
the defendant to establish that the hardship was the result 
not flowing obviously from the terms of the contract but that 
ft arose from something collateral— from something which 
was not present to the minds of the contracting parties at the time 
of the contract: But where the hardship has been brought about 
upon the defendant by himself, the court will not consider 
that as a circumstance in favour of the refusal of specific 
performance. 3 The further element necessary lo bring a case 
within this clause is that the plaintiff must be in a positon 
to be put in status quo, i. e., no hardship would be caused 
to him by refusal oi specifc performance. As in case of 
“ unfairness,” the court looks at “ hardship ” at the time the 
contract was entered into. It is enough if it is just and fair 
and not productive of hardship at its date ; if so the fact 
that it became less benefical to one of them by force of sub- 
sequent events is immaterial except when plaintiff is to be 
blamed for the subsequent events.'* As we have seen the 
hardship must not be due to defendant’s own act or mistake. 
But if defendant himself is responsible for hardship, Court 
will not take circumstance of hard ship into consideration. 

1 Folk V. Gray 4 Drew 660. 

2 Haawood v. Core 2) 3eav. 40; Pe.iibroke v. Thorj 3 Swau-^e 433 ; 

Harailhan v. Bhagabati 41 Cal. 863; 

3 Natadhaue 19 C. L. J. 440, 

4 Duke of Bedford’s case. 
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On this point decide cases are' / A court of equity will not 
listen to a person saying that another would hav given him 
more money or better terms than he agreed to take. 


All courts are reluctant to refuse specific performance 
on the ground of unilateral mistake unless the defendant 
proves something further in evidence showing that hardship 
amounting to injustice would be inflicted upon the defendant 
by holding him to his bargain.^ 

In Adam v. Wtaore^ a man gave a high price for a 
piece of ground with a view to build on it a mill for which 
the leave of a third party was needed, and then he could not 
get the leave ; he was forced to take this ground for he 
brought the hardship by his own mistake. 

In Haywood v. Cope* the defendant agreed to take lease 
of 2 seams of coal ; it turned out that they were worthless 
and he would have to pay a large sura for nothing ; specific 
performace was decreed for defendant had examined the coal 
for himself and he was Ifable for the hardship brought upon 
him by himself. 

illustrations to para II.— Illstration (e) is the old 
case of t'aine v. Brown^ ; and illustration (/) is the case of 
Wedgwood v. Adani'i.^ Illustration (,§■) is case of the 
V. Seale'/ and [h] is the case of Peacock v. Penson^ illustra- 
ting that equity will not compel a person specifically to per- 
form an act which would render him liable to a forfeiture— 
which he is not liwfully authorised to do ; illustation (/J is 
the case of Talbot v. Ford'* ; in that case the covenant was 


1 4) Cal. 852. Haradhau v. 
Bhaga Bati; A. I. R. 1937 Mad- 
154 {(ami Redeli v. Pattabhirami; 

A. 1. R. If32 Cal. 493. Jadunath | 
V Chandra Bhnsaii. 

2 Kunhsraj v. Biiiicbodas 7. 
Bom. L. R. 319. 


3 Adams v. Weaore I Bro. C. 
C. 567. 

4 Haywood v. Cope 25 Bear. 40 

5 2 Ves, 307. 

6 6 Breav. 600. 

7 19 Beav. 601. 

8 II Beav. 355. 

9 i'albot V. Ford 18 Sim. 173, 
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held to be so injurious and oppressive to the lessee that npt 
only was specific performance refused but also an injunction 
to prevent a breach of the contract was not granted ; illustra- 
tion (/) is the case of Denne v. Light' where the specific 
relief was refused on the ground that it -rould be a hardship 
— inasmuch as it would be compelling a man to buy what he 
could not enjoy ; Illustration (k) is suggested by Hills, v. 
CroU.^ 

Performance is allowed if plaintiff has per- 
formed his part — This para. {Hi) is based on the general 
principle that when an agreement is performed in part, a 
court of equity has to do its best to carry out that agreement 
by a decree for spectiic performance : It is a necessary 
preliminary however that the contract should be capable of 
specific performance.-’ A court will not act under this clause 
unless it has jurisdicion in the original subject-matter of the 
contract. Besides there must be no uncertainty as to the 
agreement sought to be enforced ; and the part performance 
must be shown to have been done in accordance with the 
agreement, and with a view to perform the ugreement.'* It 
must be noted that the question of performance is one of fact 
for the court to decide. 

It has been held in recent Bom. case that where a con- 
tract is otherwise capable of specific performance and plaintiff 
has done substantial acts pursuant to the contract then the 
court would exercise its discrtion in his favour. If the contract 
offends against S. 21, even if it is partly performed, court 
willl not decree specific performance, ^ 

• Illustration to para III,— The Illustration is the case 
of Slorer v. O. W. Ry. Co,” This clause covers such Railway 

1 26 L. J. Ch. 459 1 2 

3 Kirk V. Bromley Union 2 Cb. 6l0. 

4 iiumphrey v. Qraen 10 Q. B. D, 154. 

5 Ramchandra Lalbai v. Chinubhai Laibhii. 46 Bom. L- R 1075. 

6 Storer v._ Q, '4^’ Ry. Co. 2 Y. & C. 48- 
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cases where the defendant Railway Company has taken 
possession of the land under the contract and the plaintiff has 
performed his part under the contract by parting with the 
land ; and he has himself no opportunity of doing the works 
which the Railway company has contracted to do ; specific 
performance is in such cases the only proper remedy for it 
is not possible to ascertain damages. 

The defendant agreed in writing (unstamped) to sell two 
of his lands and a house to the plaintiff in consideration of an 
adjustment of accounts between the parties. In pursuance of 
the agreement, the defendant handed over to the plaintiff 
possession of the lands, and executed a stamped but* unregister- 
ed sale-deed of the house. On the plaintiif subsequently 
suing for specific performance, it was held that secondary 
evidence of unstamped agreement of sale was not admissible 
even on payment of penalty and it was therefore held that 
the agreement or sale having been confessed and in part 
carried into execution, the matter had advanced beyond the 
stage of contract and the equities which had arisen could 
not be administered, unless the cantract was regarded. 
Specific performance was therefore decreed.’ 

(d) f'or whom contracts may be specifically 
enforced. 

‘2‘3. W/zo may obtain specific perfyrmance — 
Except as otherwise provided by this chapter, the 
specific perormance of a contract may be obtained 
by— 

(a) any party thereto ; 

(b) the representative in interest, or the princi- 
pal, of any party thereto ; provided that, where the 
learning, skill, solvency or any personal quality of 
such party is a material ingredient in the contract, 

i Hiralal v. Sbaoker 45 bioni. p. 1170. 
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or where the contract provides that his interest 
shall not be assigned, his representative in interest 
or his principal shall not be entitled to specific 
performance of the contract, unless where his part 
there of has already been performed ; 

(c) where the contract is a settlement on mar* 
riage, or a compromise of doubtful rights between 
members of the same family, any person benificially 
entitled thereunder ; 

(d) where the contract has been entered into 
by a tenant for life in due exercise of power, the 
remainder-man ; 

(e) a reversioner in possession, where the agree- 
ment is a covenant entered into with liis predeces- 
sor-in-title and the reversioner is entitled to the 
Deneiil of such covenant ; 

(f) a reversioner in remainder, where the agree- 
ment is such a covenant, and reversioner is entitled 
to the benefit there d and will sustain material injury 
by reason of its breach ; 

(g) when a public company has entered into a 
contract and subsequently becomes amalgamated 
with another public company, the new company 
which arises out of the amalgation ; 

(!i) when the prjmoters of the public company 
have, before its incorporation, entered into a con- 
tract, for the purposes of the company, and such a 
contract is warranted by the terms of incorpora- 
tion, -the Company. 
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NOTES 

It may be noted that Chapter 11 dealing with the speciiic 
performance of contracts discusses in ss. 12 to 22 what con- 
tracts may or may not be specifically enforced. Ss. 23 to 28 deal 
with the question as to the party for and against whom 
contracts may be enforced. 

Any party— Any party to a contract may sue for 
speciiic performance of the contract. A person who is not a 
party to a contract, L e., a stranger cannot enforce specific 
performance of it. When there is a joint contract, all parties 
must join in enforcing it. Under a contract to convey land to 
several purcha^trs, it is not open to some of the joint contrac- 
tees to enforce specific performance of the contract, if the 
others refuse to join in the suit.' 

But in a recent Nagpur case, a different view has heed 
taken, where it was held that if a co-contractor refuses to 
join as plaintiff, he should be made a defendant. Court will 
be concerned with presence of all parties before it.‘ 

Ivcpresentative in interest— A person is said to be 
a representative in interest of another if he is an assignee 
of the contract from the original obligee or is his legal 
lepresentative after his death : of course these people cm 
enforce speciiic performace if the contract is not a personal 
one or the assignment of the interest of the obligee is not 
prohibited by the contract. 

A legal representative cannot claim specific performace 
where the personal quality of the deceased party with whom 
the contract was made, is a material element in the contract. 3 
Where a person sells his land or house to another person, 
and the vendee eaters into a contract to convey the property 

1 Safiur Rahman v. Maharuiinessa 24 Cal. 83 ■ ; Krishnamachari v. 

Qaiigauaraa 5 Ma i. 29. 

2 Jagdeo Sige v. Bisunbar 171 I C 654=A. I. R. 1937 Nagpur. 186. 

3 Mahendra Nath 30 Cal. 265. 
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back to the vendor or his heirs, the right 

to obtain a reconveyance ffost the vendor or his heirs is 
ordinarily assignable to a stranger who can enforce it by a 
suit. When however, the intention of the parties is that the 
vendor or his heirs alone have the right of repurchasing the 
property, the assignee cannot enforce the contract specifically.' 

In Stevens v. Binning^ the contract was between an author 
and publisher to wiite a book. 

In Oherliiy v. Headges-‘ the contract was between a 
coaph builder and a person to whom he had contrcted to hire 
a carriage for five years. 

In Baxter v. Barfield^ the contract was by a master to 
teach an apprentice. 

In these cases specific performance was not granted to 
the personal representatives. 

See Fry Ss, 211 — 232. 

Personal quality nieauing of— Personal quality, 
need not necessarily oe restricted to particular skill or learn- 
ing but may incluue anything peculiar to a man or his 
decendanls which would entitle them to especial favour at the 
hands of the other contracting parties. {Per Beaman, J.)^ 

An option to repurchase propery is prima facie assign- 
able, though it may be so .vorded as to show that it was 
personal to grantee.*’ 

Undisclosed principal can enforce— Though the 
name of the principal is not mentioned in the contract, he is 

1 Harikin9ondas v. Bnagwandas (l'H4) 36 Bom. L. R, 290. 

2 Stevens v. Binning 1. 1^. & J. 118. 

3 Oherlity v. Headges 1 Sch. & Lab. 123. 

4 Boxter v. Burfield 2 Sir. 5Gd. 

5 Vithoba iWadhav v. Madbav Uainodar 42 Bom. p. 344. 

6 Vishwashwav v. Durgappa. 42 Bom. L. R. 653. 
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allowed to enforce the contract. If must be noted that the 
question when, an undisclosed principal is entitled to sue 
upon a contract originally made by another is one governed 
by the Indian Contract Act and fs not peculiar to specific 
perfo rmance. 

A mortgagor in possession made an agreement for a 
lease of 21 years to the defendant ; then the morgagees 
asserted their paramount title and required the defendant to 
pay rent to them which he did. Defendant then by notice put 
an end to his tenancy. It was held that there was no privity 
between a mortgagor and a mortgagee as to leases made by 
the former after the mortgage ; consequently the mortgagees 
having asserted their paramount title, they could not enforce 
the agreement against the defendant who had become a 
tenant from year to year and was entitled by notice to put 
an end to the tenancy.’ 

i-roviso to el. (b)— The first proviso to cl. (b) is taken 
from the judgment ot Parke, B.= who has held that executors 
are liable on all contracts of the testator which are broken 
in his life-time, and with the exception of contracts in which 
personal skill is required, on all such contracts broken after 
his death : such parties can sue on the contract though they 
be not named therein. 

Persons beneficially entitled— Cl. (c) lays down 
an exception to the general rule prevailing in England at 
common Law and in equity, viz., that a stranger to a contract 
cannot enforce it even though he took benefit under it. That 
is also the common Law rule in India as enacted in S. 37, 
Indian Contract Act subject to the exception recognised by 
this clause ; but then the privilege is confined to particular 
contracts— a settlement on marriage or a compromise of doubt- 
ful rights between members of the same family. The contract 
must be executed and not executory. The reader is referred 

1 Corbett v. Plowden 25 Ch. D. 678. 

i Siboni v. Kirkman 1 M. & W. 418. 
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to Law of trusts and leading case of Ellison v. Ellison for the 
rights of volunteers to enforce imperfect voluntary trusts. The 

ostensible reason why without being parties to the transa- 
tion, they are allowed to enforce the contract is that they 
are within the valuable consideratijn of marriage and so 
competent to enforce stipulations in their favour. The question 
is whether the whole settlement is covered by the consider- 
ation of marriage. As to compromises of doubtful rights by 
members of the family, see Siapilton v. Siapilion.^ Where 
the agreement executed by the defendant specifically charged 
immoveable property for the allowance which he bound him- 
self to pay to the plaintiff, and where she was the only 
person beneficially entitled to it, it was held, that though no 
party to the document, she was entitled to proceed in equity 
to enforce her claim.. 


When the senior members of the facdly compromised a 
dispute regarding rights of themselves and other members 
of their respective branches, it was held that compromise 
was a compromise of doubtful rights as coiitempleted by Sec. 
(23) (C), and so widowed daughter in law, not a party to 
compromise, was entitled to enforce terms of co n tract. 

Remainderman— He is a person taking the remainder; 
and remainder is an ulterior estate limited to take effect and 
to be enjoyed after a prior estate is determined, both estates 
being created at the same time. It arises out of express grant 
e. g., where A divises his lands to B for life and remainder 
to C for life with power to B to make leases. In this case C 
is a remainderman This is different from a reversion; the 
latter is the residue left in the grantor which is to commence 
in possession after the determination of a particular estate 
(e.g.). A mortgages his estate to B, the equity of redemption, 

the right of A to get the property back is his reversioa.pTbe 
ca 

1 Stapilton v. Stapilton L. C. 836. 

2 Khwaja Muhemed g,han v. Husaini B^gum 34 All. 413 (P. U.) 

3 Janki Bala Dabya v. Maheawar Das. A. L It. 1943 Pat. 460. 



S, 23 ] REVERSIONER IN POSSESlSlON. 143 

remainderman is allowed to enforce contracts made by a 
tenant for life in due execution of a power; this is because oT 
powers given to a tenant for life to make a contract which as 
such he could not otherwise make and to have, as their motive 
the better management and enjoyment of the estate; — sqch is 
a power to lease for a term which may extend beyond his 
own life and a remainderman is within the scope of the oenefit 
of the power and has an interest to enforce a contract made 
in the exercise of it, and the tenmt-for-life in exercising it 
contracted as well as on behalf of those in remainder as of 
himself.' 

Reversioner in possession.— We have seen above 
the meaning of the term reversion in its strict sense; but as 
Collett says, this term is used_in cI s. je ) and (/) in a po pula r 
rathe r than its proper legal sense. Theoretically a reversioner 
and remainderman" are perfectly distinct from each other; 
there cm be a reversion expectant, or a remainder expectant, 
on the determination of the particular estate; but “• a rever- 
sion in remainder ” is strictly an inaccurate expression; the 
term remainder is perhaps used here in a lax sense in rela tion 
to some prior interest so far as regards the possessfon_ or 
beneficial interest. The term “ reversioner ” should therefore 
be construed to include as well a remainderman as also an 
assignee, for the real intent of these clauses is perhaps to per- 
mit any successor in title or estate to specifically enforce co- 
venants made with his predecessor in titles or estate; thus the 
assignee of a lessor as also ihe assignee of a lessee can have 
the benefit of these clauses. The expression " reversioner in 
possession” is strictly speaking inaccurate for a reversioner on 
coming into the possession of his estate ceases to be a rever- 
sioner, but the meaning is clear; the clause refers to the 
reversioner who can after coming into possession enforce the 
covenant; at the time of the agreement he is merely a rever- 
sioner, but when he seeks to enforce, he has to be inposses- 


1. Rogers v. Hnmpheys 4 A. & E. ?,99. 
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siofl. If he is not in possession, i. e., the reversion is only 
expectant, his case comes under cl. (/) and not cl. (g); he has 
then to show not only that he is entitled to the benefit of th6 
covenant that runs with the Land but that he would sustain 
material injury by reason of its breach; ordinarily the pfoper 
person to enforce the covenant is the person in possession of 
the property to which the covenant relates. 

The reversioner must have been entitled to 
the benefit of the covenant — It must be such as is known 
in English Law as a covenant running with the land; it must 
be directly relating to the land, so that not only the original 
parties or their representatives but each successive owner of 
the land may claim the benefit or be liable to its obligation. 
It is not necessary for the purpose of this clause here to go 
minutely to consider what covenants run with the Imd, and 
what are purely collateral or personal with the contracting 
parties only. The enforcement of covenants that run with the 
hnd is in practice more often effected by an injunction than 
by direct specific performance. The covenant in order to run 
with the land must touch and concern the land demised, e. 
to cultivate the lands in a particular manner, not to carry on 
a particular trade, to do periodical repairs, to use the house 
as a dwelling house only., 

The right of the amalgamated company— This 
cl. (^) is an illustration of a particular process of assigument 
a little different from that in cl. {b). By the process of amal- 
gamation the rights under the contract of the existing com- 
panies is transferred to the nev/ body arising out of their fusion. 
The new company is in the like position to that of any other 
assignee of a contract. The converse of this, L e , the liability 
of the amalgamated company is discussed under S. 27. 

Rights under contracts made by promoters— 
Lnder this clause comes a plaintiff company seeking to enforce 


1. Spencer’s case 1 Sm. L. C. 68. 
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contract entered into by the promoters prior to its formation; 
but then the contract must be one within the scope of the 
purposes of the company. It must be noted however that 
this cl, [h) is not intended to apply to contracts to take 
shares but only to contracts for the working purposes of the 
company. The promoters are not the agents of the company 
before its formation, It cannot be ratified by the company 
after its incorporation for it was not in existence at the 
date of the contract i 

(e) For whom contracts cannot be specif ioallY 
enforced. 

24. Personal bars to the relief : — Specific per- 
formance of a contract cannot be enforce4 in favour 
of a person— 

(a) who could not recover compensation for 
its breach ; 

(b) who has become incapable of performing 
or violates, any essential terms of the contract that 
on his part remains to be performed ; 

(c) who has already chosen his remedy and 
obtained satisfaction for the alleged breach of con- 
tract ; or 

(d) who previously to the contract had notice 
that a settlement of the subject-matter thereof 
(though not founded on any valuable consideration, 
has been made and was then in fprce. 

1 Imperial Ice Co. v. Mnncher shaw 13 Bom. 414: Lydney Iron 33 
Ch. £). 91. ' ' 

10 
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ILLUSTSATIONS 

' To Clause (c)— A, in ihe character of agent for B enters 
into' an agreement with C to buy C’s house. A is in reality 
acting not as agent for B but on his own account. A cannot 
enforce specific performace of his contract. 

To Clause {b)—k contracts to sell to B a house and to 
become a tentant thereof for a term of 14 years from the 
date of the sale at a specified yearly rent. A becomes insolvent. 
Neither he nor his assignee can enforce specific performance 

of the contract. 

A contracts to sell to B a house ^-nd garden 
in which there are ornamental trees, a material element in 
the value of the property as a residence. A without B’s 
consent fells the trees. A cannot enforce speciiic performance 
of the contract. 

A holding land under a contract with B for lease, com- 
mits waste, or treats the land in an unhusbandlike manner. 
A cannot enforce specific performance oi the contract. 

A contracts to let and B contracts to take an unfinished 
house, B contracting to finish the house and the lease to 
contain covenants on the part of A to keep the house in 
repair. B finishes the house in a very defective manner ; he 
cannot enforce the contract specifically thougii A and B may 
sue each other for compensation for breach of it. 

To Clause (c)— A contracts to let, and B contracts to 
take a house for a specified term at a specified rent. B ref- 
uses to perform the contract. A thereupon sues for, and 
obtains compensation for the breach. A cannot obtain specific 
performace of the contract. 

NOTES 

General— It should be noted that S. 24 differs from 
the other sections in the Chapter inasmuch as the defence 
to specific perfoimance discussed in the section is not 
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founded on anything in the contract itself ; it is not derived 
from the nature of the contract as in S. 21, but it is founded 
on the acts and conduct of the plaintiff. To illustrate this by 
reference to the 4 defences in S. 24, cl, (a) relates to a case 
where there is nothing in the contract to prevent compen- 
sation being recovered but there is some objection personal 
to the plaintiff; under clause (b) it is not any part of the con- 
tract itself that has become incapable of performance but it 
is the plaintiff himself who rs personally incapable of perfor- 
ming what is otherwise very possible of performance ; under 
cl. (c) it is the personal act of the plaintiff that he has already 
elected to avail himself of his alternative remedy ; under cl. 
{d) it is his being personally fixed with notice of the rights 
of third parties that renders his own claim to specific relief 
inequitable. (Colleii). 


Plaintiff’s inability to recover compensation— 
This clause really refers to a case where plaintiff ought not 
to recover compensation and not to a case where being entitled 
he does not recover it, e. g., a case under S. 236, Indian Con- 
tract Act, which is embodied in the illustration.! 

Plaintiff’s incapacity to perform his part of 
the contract— The part left unperformed must be a material 
one. The plaintiff may become incapable either because of 
legal disability ^ e. g., bankruptcy or insolvency, conviction 
for felony or loss or destruction of the title deeds of the ven- 
dor : ) or on account of his rrental or physical condition 
( which would be material in contracts involving personal 
skill ). Illustration is a case of incapacity due to insolvency of 
the plaintiff. Upon a contract for the sale of land, where the 
purchaser wrongly insisted on his right to compel the vendor 
to give an absolute warranty of title and wuthheld payment of 
the purchase-money beyond the time fixed, he was not entitled 
to specific performance as he had delayed performing his part 


1. Lord T. Stephens I Y. C. C. 228. 
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of tfler agreement., The plaintiff brought a suit for speciSc 
periortnance of au agreement between him and the defendant 
whereby the latter contracted to purchase a mortgage-deeree 
which was to be transferred to the defendant by an agree- 
ment in writing. The decree, however, before assignment, be- 
came barred by the law of limitation, and he refused to lake 
it. It was held that the plaintiff was under an obligation to 
keep the decree alive and therefore no relief was granted to 
the plaintiff when he asked for specific periormance of an 
agreement which he himseli was unable to periorm.- 


The general rule in equity is that a party who asks the^ 
Court to enforce agreement in his favour must aver, and prove 
that he has performed or has been ready and willing to per- 
form, the agreement on his part,^ 


Violation of an essential term— This part oi cl, [b] 
embodies the general principle which as Fry says, disentitles 
the plaintiff to any relief, viz., by acts wh'di tend to the res- 
cission ot the contract or to tlie subversion oi the relation 
established by it; contracts for leases aitord apt illusirations 
to this clause ; see illus. 2 and 3. It must be noted however 
that it is not every breach that bars the relict under 5. 24 ; 
it must be a breach of an essential term ; for this see Ss. 14 
and 15. This clause applies equally to default in respect of 
acts which ought to have been already done as oi ads to be 
done hereafter. 


Settlement mast have been in fofee — This means 
that the settement must be executed and not executory ; a 
settlement is said to be in force i' it is a v? lid existing instru- 
ment, though the time for the enjoyment of the benefits may 
not yet have come; “it is immaterial whether the persons 

1. Bindeshn Pnsad v. Mahant Jairamgir 9 .Ml. 705 ( P. C. ) ; Haji 

Fakir Muhmad v. Shaik Abdulla 12 Bom. 6'f8. 

2. Jatindr.i Nath Kasu v. Peyer Deye Dibi 41) Cal. 990 { P. L. ). 

3. Mama y. Sasson 30 Bom. L, B. J242: Karsandas v, Chliotalal 25 

Bom. L. R. 1037. 
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claiming under it have present interest in possession or a 
future interest expectant upon the determination of some prior 
interest in the first taker. A settlement is said to be voluntary 
when it is not founded on any valuable consideration, which 
latter term includes money, marriage or some equivalent 
for money in the eye oi the law. This clause [d) is co-relative 
to cl. {cj of i. 25. Under S. 24 the settlement is protected as 
against a subsequent purchaser tor value with notice of the 
settlement whereas i. 25, cl. (r) as we shall see, protects it 
as against the settlor himself by refusing him specific , perfor- 
mance of his subsequent contract for value with a third person. 

23. Contract to sell property by one who has 
no Idle or who is a voluntary Seitlor—k contract 
for the sale or letting of property whether movea- 
ble Of iinuiofeable, cannot be specifically enforced 
in favour of vendor or lessor - 

a) who knowing himself not to have any title 
to the property, has contracted to sell or let the 
same ; ' ' 

{b) whO; though entered in the contract believ- 
ing' that he haJ a good title to ihc property cannot 
at the time fixed by the parlies or by the court for 
the completion of the sale or letting give the pur- 
chaser or lessee a title free from reasonable doubt ; 

{c) who, previous to entering into the contract 
has made a settlement (though not founded on any 
valuable consideration, of the subject- matter of the 
contract. 

ILLUSTRATIONS. 

{a) A, without C’s authority, contracts to sell to B an 
estate which A knows to belong to C. A cannot enforce spe- 
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cific performaace of this contract even though C is willing 
to confirm it. 

(6) A bequeaths his land to trustees, declaring that they 
may sell it with the consent in writing of B, B liires general 
prospective assent m writing to any sale whfch the trustees 
may make. The trustees then enter into a contract with C to 
sell him the land. C refuses to carry out the contract. The 
trustees cannot speciucally enforce this contract as in the 
absence of B's consent to the particuiar sale to C, the title 
which they can give C. is, as the law stands, not free from 
reasonable doubt. 

(c) A being in posses'ion of certain land, contracts to sell 
it to Z ; on inquiry it turns out that A claims the land as 
heir of B, who left the country several years before, and is 
generally believed to be dead, but of whose death there is no 
sufficient proof. A cannot compel Z specifically to perform 
the contract. 

(d) A out of natural love and affection mikes a settlement 
of certain property on his brothers and their issue and after- 
wards enters fnto a contract to sell thepropeily to a stranger. 
A cannot enforce specific performance of this contract so as to 
override the settlement and ihu. prejudice the interests of the 
persons claiming under it. 

NOTES. 

Scope of the Section— This section differs from the 
previous section, viz., 15, 18, 24 which apparently cover a 
similar class of cases. This section is supplementary to S. 18 
Inasmuch as, whereas S. 18 lays down what ri,hta purchaser 
may actively enforce against a vendor or lessor with an im- 
perfect title, this section gives us what defences the pnrehaser 
may maintain against a vendor or lessor with no title at all. 
If there is no title at all then only first clause of S. 25 applies; 
the deienee under this section arises out of the personal 
default of the plaintiff and not out of the subje.ct-matter of the 
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contract as in other sections : besides 5. 18 applies to a case 
jvhere there is imperfect title capable of being made perfect; 
Ss. 14 and 25 contemplate a case where the perfection of title 
cannot be rectified. 

PLiinsiiT liJiviiig uo it must be shown that the 

plamliff knew that he had no title. The title which the vendor 
must show must be a title in himself or in those whom he 
has a legal or equitable r.ghi to require to join in the con- 
ve^'ance ; he has no right to say chat some other person is 
willing to enter into a contract and to force the title of that 
other peison on the purchaser.' illustration (a) shows the 
kind of case contemplated by this clause. If he believed that 
he had a gjod tale his case would fall under cl. (,6). 

iuabiiisy to give a title free from 
reasoi.aole Fins clause applies if a definite title 

cannot be passed at tne time fixed ior tne completion of the 
sale or letting ; the fact that at the dale of entering into the 
agreement he believed that he iiad a good liile to the property 
is immaterial. This clause does not refer to titles that are 
clearly god or bad; it speaks of cases w'aerj the title is such 
chat the coui'i cannot pronounce it with certainty either way, 
and that loo u does not decide it but merely helps a party 
bv way of avoiding any hardship that would be otherwise 
caused if some i.iir-J person turned up after, vaids and raised 
a dispute as to title against tne purchaser after the comple- 
tion of the contract, it does not lay down what amount of 
doubt upon a point is required to induce a court to refuse 
specific piriormance; the section has the word “reasonable”; 
it therefore depends on the fact of each case. The word 
“ reasonable ” -contemplates a reasonable probability of litiga- 
tion.^ The Bombay High Court has recognized the same 
principle in Haji Mahomed v. Masajv’ viz., that a vendor 

1. De Souzi V. Daphtary tl')2.t) 25 Bom. L. .i. 610, 619. 

Kiaanld v. Nurndji*. 1. L. R. 1044 Nag. 90=^2 1 1. I. C. 525. 

2. Mahara^'l Ali, 2 Bom. L R- 5L 

3. Haji Mahomed v. Musaii 15 Bom. 657. 



I5^ THE SPECIFIC RELIEF ACT. \ S. 25 

must ifl the absence of any contract to the contrary, be able 
to give a title free from reasonable doubt, if he wants a court 
of Equity to enforce the purchase. 

The meaning of “ a title free from reasonable doubt ” 
was explained in Pyrke v. Waddingion'' as “a marketable 
title " which can at all times be forced upon an unwilliilg 
purchaser, and it was held that specific performance should 
not be allowed even though the court takes a favourable view 
of the title if it appears that its opinion may fairly and rea- 
sonably be questioned by other competent persons, A__buyei;| 
is not bound to complete the sale if the title to the property! 
is not free from reasonable doubt.-* 

Thus from the following decisions it will be clear that 
terms “ Title free from reasonable doubt ” and “marketable 
title” free frotn all reasonable doubt are synonymous.'^ 

Illttstt-atious of a doubtful title.— These are put 
together by Fry as under A title is said to be doubtful 

[a) Where the probability of litigation ensuing against the 
purchaser in respect of the matter in doubt is considerable, 
or where there is “ reasonable decent probability of litigation.” 

[b) Where there has been a decision by a court of 
co-ordinate jurisdiction adverse to the title, or to the principle 
on which it rests, though the court thinks that decision 
is wrong. 

(c) Where there has been a decision in favour of the 
title which the court thinks wtong. 

(d) Where the title rests on a presumption of a doubtful 

fact. 

1. ( ) 10 Hare 1 ; 

2. Lallabhai Rupchand v. Mohanlal Sakarchand (1931) 36 Bom. L. H. 1041. 

3. Haji Usman v. Haron Saleh Mahome.l 47 Bom. 369. 

Krishnaji v. Ramchandra 33 Bom. L. H. 1377. 

Lord & CO. V. Jyoti Prasad 33 Bom. L. R. 1544. 
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{e) Where there is presumptive evidence of fact fatal to 
the title. 

In Haji Mahomed v. Musaji^ by an agreement for sale 
the plaintiff agreed that he would at the time of execution 
of the sale-deed hand over to the defendant “the title deeds” 
whatever there may be relating to the properly within two 
years. After this period lapsed, the plaintiff sued for specific 
peformance and the defendant urged that the plaintiff had 
failed to show a good title to the property, that he had not 
handed over to the defendant all the title-deeds and that th 
had after inspection of the deeds rescinded the contract on 
the ground that the title was not good. The court held the 
title defective and dismissed plaintiff's suit for specific 
performance. 

In Slirinivasdas v, Meherbai,^ the question was whether 
the vendor has made out “ a marketable title free from 
reasonable doubt ” which he contracted to do by a written 
agreement dated 13th October 1913 to sell certain land in 
Bombay. There had been a mortgage effected on the property 
on 26th April lo92 in favour of two joint mortgagees by a 
memorandum of charge duly registered, and a deposit of title 
deeds of the property. To deduce a good title it became 
necessary to prove that the mortgage had been discharged. 
As proof of that fact the vendor produced a certified copy of 
a release dated 30th September 1902 executed by one of the 
joint mortgagees which recited the death of the other mort- 
gagee, the fact that his co-mortgagee was his sole heir and 
the redemption of the property from the equitable charge. 
One of the title-deeds was not produced by the vendor. It 
was held that the recitals in release were not evidence 
against the joint mortgagee and that the title contracted 
for had not been deduced. 

[ Instances of doubtful titles vary with the habits of each 
community and the specialities of each legal system. ] 

1 Haji Mahomed v. Musaji 15 Bom. 657. 

2 44 1. A. 3S. 41 Bom, 300 (P, C.) ; 
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The principles above mentioned have been followed in cases 
mentioned below.' 

Such title as the vendor has— When one of the 
conditions of sale is that the purchaser shall take such title 
as the vendor has, such a stipulation implies that the vendor 
has some title, however deiective it might be. Thus where 
it was found lhat the vendor had no title, he being a mort- 
gagee and the mirtgage being executed by one who was not 
the owner of the property, the vendor was not entitled to 
enforce specific performance.^ 

Plaintiff having made a previous Settlement 
thereof— This Cl. (c) adopts a part of the English rule laid 
down in Sugden's Vendor and Purchser 392: viz., “ that a 
contract to sell a settled estate to a peison with full notice 
of the voluntary settlement will be enforced at the suit of 
the purchaser : but the seller cannot himself compel specific 
performance of the contract.” The reason of this rule as 
discussed in Johnson v. Ledgars^ is that the seller has no 
equity to defeat the act which he has done himself. “The court 
will not ”, says Fry allow a voluntary settlor to force on an 
unwilling purchaser a title depending on the invalidity of the 
settlement.4 in cases falling under S. 24 [d) as we have 
already seen even the purchaser cannot enforce specific 
performance. 

{[) For whoin contracts cannot be specifically enforced 
except with a varhxtion. 

26, Non-enforcement except with variation'.— 

1 fhambireddi “eshureddi v. Vangallu Mallareddi A. I. K. 1915 Ma i. 8a2; 

Hhamdas v. Kishanchand A. I. IC. 1928 Laht 154; Bai Dosibai v. Bai 

Dhatjbai. 35 Bom. L. R. 1071; Lakshmidas v. Sir D. Tata. 29 Bom. 

L. R. 19. 

2 Motivahoo v. Vinayak 12 Bom. I; Mangal Sigh r, Diyalcliand A. 

I. H. 1940 Lah. 159. . 

3 Johnson v. Ledgars T. & R. 204. 4 Poter v. Nicols L. R. 1 1 Eq. 291. 
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Where a plaintiff seeks specific performance of a 
contract in writing, to which the defendant sets up 
a variation, the plaintiff cannot obtain the perform- 
ance sought; except with the variation so set up, in 
the following cases ( namely ) — 

(a) where by fraud or mistake of fact the con- 
tract of which performance is sought is in terms 
different from that which the defeiidant supposed 
it to be when he entered into it ; 

(b) where by fraud, mistake of fact, or surprise, 
the aefendant entered into the contract under a 
reasonable misapprehension as to its effect as be- 
tween himo’Clf and the plaintiff ; 

(c) where the defendant, knowing the terms of 
the contract and understanding its effect, has enter- 
ed into it, iel> ing upon some misrepresentaiion by 
the plaintiff, or upon some stipulation on the plaintiff's 
part which adds to the contract, but which he 
refuses to fulfil ; 

(d) where the object of the parties was to pro- 
duce a certain legal result, which the contract as 
framed is not calculated to produce ; 

(e) where the parties have, subsequently to the 
execution of the contract, contracted to vary it 

ILLUSTRATIONS. 

(a) A, B and C sign a writing by which they purport to 
contract each to enter into a bond to D for Rs. 1,000. In a 
suit by D, to make A, B and C separately liable, each to the 
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extent of Rs. 1,000 they prove that the word “ each ” was 
inserted by mistake ; that the intention was that they should 
give a joint bond for Rs. 1,000. D can obtain the performance 
sought only with the variation thus set up. 

{b) A sues B to compel specific performance of a contract 
in writing to buy a dwelling house. 8 proves that he assumed 
that the contract included an adjoining yard, and the contract 
was so framed as to leave it doubtiul whether the yard was 
so included or not. The Court will refuse to enforce the cont- 
ract, except with the variation set np by B. 

(c) A contracts in writing to let to B a wharf, together 
with a strip of A’s land delineated in a map. Beford signing 
the contract, B proposed orally that he should be at liberty 
to substitute for the strip mentioned in the contract another 
strip oi A’s land of the same dimensions, and to this A ex- 
pressly assented. B then signed the written contract. A cannot 
obtain specific performance of the written contract, except 
with the variation set up by B, 

(d) A and B enter into negotiations for the purpose oi 
securing land to B for his life, with remainder to his issue. 
They execute a contract, the terms of which are found to 
confer an absolute ownership on B. The contract so framed 
cannot be specifically enforced. 

(e) A contracts in writing to let a house to B, for a cer- 
tain term, at the rent of Rs. 100 per month, putting it first 
into tenantable repair. The house turns out to be not worth 
repairing ; so with B’s consent, A pulls it down and erects a 
new house in its place. B contracting orally to pay rent at 
Rs. 120 per mensem. B then sues to enforce speciffc prefer, 
mance of the contract in writing. He cannot enforce it except 
with the Vciriations made by the subsepuent oral contract. 

NOTES. 

Scope of the section. — S. 26 embodies the results of 
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many English cases of which Woolam v. Heartif^ is the 
leding one ^nd which recognizes the desti'nction between a 
plaintiff seeking and a defendant resisting specific performance 
It is quite clear from Ss. 91 and 92 of the Indian Evidence 
Act that when the terms of a contract are reduced to writing 
a plaintiff cannot give oral evidence to mike out a variation ; 
but then that does not debar a defendant from showing that 
by reason of fraud or misrepresentation the writing does not^ 
contain the true contract ; he can under proviso 1 to S. 92, . 
give oral evidence to prove this ; thus it is that proof of the 
variation is permitted to the defendant and a plaintiff in that 
case cannot have a decree unless he submits to the variation ; . 
the plaintiff is put on his election either to have his the action 
for specific performance dismissed or have it subject to the 
variation ; but even if he elects not to accept the variation 
he does not lose his ordinary common law remedy of damages. 
This is the effect of S. 26, though in England there are dicta 

in some casesa to the effect that the plaintiff has no such 
option but to accept the specific performance with a variation 
The scope and principle of this section is discussed at length 
by Tollenham, J. in Narain Patro v. Aiikhey Narain^ thus:— 

“ Section 26 does not apply unless there is a complete contract; 
it sets out cases in which contracts cannot be enforced except 
with a variation and there are five particular cases set out 
in which a contract may be enforced subject to a variation, 
such variation being in favour of the defendant and Jhe 
section in our opinion assu mes thaj^ the part ies are agreed as 
^o th e existence of the contract but n ot agreed as t o specif ic 
^rms. The secTion provides 'that, when fraud or mistake of 
fact or misrepresentation has induced the defendant to sign 
an agreement, that agreement can only be enforced on the 
terms which the defendant intended to agree to. There is no 
provision of law of which we are aware which entitles the 
plaintiff to claim a variation in the terms of his contract 
when he finds that the contract itself cannot be carried out.” 


1. Woolam V. Hearn ’’ L. C. 468 

2 Fife V. Clayton 13 Ves. 465 ; Higinson v, Clowes 16 Ves. 516 l 

3 12 Cal. 152. 
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Where a person sues for Specific Performance of a written 
Contract and defendant sets up a variation, plaintiff must do 
equity and must give defendant an opportunity to prove 
variation. ' 

There must be a complete contract in writing- 

This section, as we have seen above, assumes the existence 

of a real contract. In Narain Pairo’s case where the certifi- 



cated guardian of a certain minor agreed with another to sell 
to him some lands belonging to the minor at a certain price 
contingent upon the permission of the court which was neces- 
sary, it was held that that other could not specifically 
enforce that contract since being contingent upon the 
permission of the court, it was not a complete contract at 
any time ; so then a contract which itsalf cannot be carried 
out, cannot admit of a variation and cannot come under S. 
26. S. 26 contemplates the case of a contract which is in 
writing, either required to be so by law or put down by 
agreement of the parties. 

Bifference in terms otving to fraud or mistake 
of fact— Cl. (a) contemplates the case of an error on the 
part of the defendant as to the terms, provided he is induced 
by fraud or mistake of fact ; if it is the former it is due 
to the conduct of the other party ; if the latter, it is his 
alone. It is not necessary to discuss here the elements of 
fraud, mistake, &c. ; these words have the same meaning as 
in the Indian Contract Act. The word “ fraud ” does not in- 
clude innocent misrepresentation as defined in S. 18, Indian 
Contract Act ; it does however include fraudulent misrepre- 
santation be it actual or constructive. Remedies of the 
aggrieved party in case, of fraud will be found stated in notes 
to 5. 19, Indian Contract Act. Briefly stated they are these:— 
[a) He may bring an action for damages or {b) he may 
defend an action for damages brought by the other side, (c) 
he may ask for rescission of the contract under S. 35, Specific 


4 SntiderbiU v. Dwarkadas. A. I. R. 1922. Bom. 336=70 1. C. 768. 
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Relief Act or (d) for cancellation of the instrument under S. 
39 [e) or for rectfication under S. 31 (/) or for variation 
under S. 26. 


Mistake too, as we know, is recognized as a defence on 
the ground that there can be no consent when the two parties 
are not agreed to the same thing in the same sense. In case 
of mistake the aggrieved party can (u) set it up as a ground 
of defence to a suit for specific performace or (b) sue for 
rectification if it is mutual or (c) ask for recission or (d) set 
it up to make out a case for variation under this section ; 
so far as S. 26 is concerned the defence goes to a part of 
the contract only ; it is corrected and not avoided as under 
S. 28 (fl) ; besides it is set up as a defendant whereas for 
rectification and rescission he has to go as a plaintiff; whether 
the case falls under S. 26 or S. 28 is a question depending on 
the facts of each case. Illustration {a) is an instance of 
this clause. 


Reasonable misapprehension by the defendant 
as to the effect— i his clause contemplates misapprehen- 
sion not as to terms which are agieed to, but as to their 
legal effect ; but then it is not every misapprehension that 
vitiates the writing ; it must be a reasonable one., “ such as a 
man of ordinary capacity and using ordinary caution must 
still under the circumstances have fallen into.” The court 
must be satisfied that the agreement would not have been 
entered into if its effect had not been misunderstood. But for 
this limitation it would be inquitable to recognize simple 
misapprehension as a defence, for, that would be opening a 
door to perjury and destroy the security of contracts. The 
misapprehension may be due to fraud or mistake of fact or 
surprise ; we have seen the import of the first term in note': 
we shall note now the force of the word “ surprise. ” 

Surprise : This term is not defined anywhere ; it is not a 
technical term ; it merely means the state of being taken 

f Rauisbotlon v. Qosdon, 1 V« & B. 765. 
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unawares if the person has acted without due deliberation 
and under confused and sudden impressions ; this term is 
used where something has been done which operated to 
mislead or confuse the party on the sudden ; this term says 
Collett should not be used with laxity ; As Lord Somers puts 
it in Earl of Bath's case' the word “ surprise ” is a word of 
general signification, so general and uncertain that it is 
impossible to fix it. A man is surprised in every rash and 
indiscreet action or whatsover is not done with so much 
judgment as it ought to be ; but a court of equity gives relief 
only when the surprise is accompanied by such circumstances 
as indicate that the pafty had no opportunity to use suitable 
deliberation, 

DiiFerenee between els. (a) and (b)— Under cl. (a) 
the error is due to fraud or mistake of fact ; whereas under 
cl. (b) it may be due to either of those or even to surprise. 
Under cl. (a) it is always of fact. Under cl. (b) it may be 
even of law ; under cl. (a) the error is as to the terms 
themselves whereas under cl. {b) it is as to the legal effect 
of the terms ; under cl. (b) the misapprehension has to be 
reasonable and not arbitrary or trivial ; there is no such 
limitation in cl. (a). 

Misrepresentation by the plaintiff as to an 
additional term— Under this clause the matter of defence 
is altogether outside the contract : it is an addition contempora- 
neous with the contract. The misrepresentation consists in 
plaintiff's making a statement however innocently which after- 
words turns out to he untrue or in his having made some 
collateral promise which he now refuses to fulfil. It must be 
proved however that the defendant relied on that statement 
to his prejudice ; there need not to be fraudulent intention 
on plaintiff’s part ; the misrepresentation may even be in- 
nocent. The case covered by this clause differs from that in 
cl. (e) as will be seen from note below. This clause was held 


1 3 Ch. Cas. S6. 
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to apply in a case where the plaintiffs sued, for specific 
perforrnance of an agreement in writing which set forth, 
inter ali a, that the defendants agreed to sell under certain 
conditions as agreed upon, a share in a house and the defen- 
dants in defence to a suit for specific performance alleged 
that the written agreement did not contain the whole of the 
agreement between the parties and offered parol evidence in 
support of their cantentions.i 

The cojitiMct as framed doss not produce the 
desired legal result— Under this clause both parties are 
innocent and equally balked of their purpose through 
mistake as to the legal result of their contract as framed ; 
their intention was to produce one legal result but by a 
mistake of fact or of law, quite a different result occurs ; the 
mistake may be of fact or law. The parties have indeed 
agreed as to their object — some legal result ; the error has 
cre^t in ^ expressing that agreement in writing. But then if 
the parties are agreed upon the law, there can be no lelief 
whether their view be right or wrong ; the error may be due 
to somebody’s carelessness or incompetence. A limit to the 
operation of this clauses is laid down in Croome v. Lediard,^ 
where it was said that if both parties with their eyes open 
draw up their contract in one way because they at the time 
think it best to do so, they cannot afterwards ask the court 
to make and execute a different contract for them, when facts 
after out otherwise than they calculated, 

Agreesnent to vary the contract after its 
escution. - There is nothing to prevent a party to contract 
from entering into a subsequent contract so as to rescind or 
vary the first ; all that is necessary is that the subsequent 
agreement must be a valid one ; it must be a contract ; this 
follows from the words “ contracted to vary in this case as 
in cl. {c) the matter of defence is outside the contract, with 
this difference that whereas under cl. (c) it is an addition 

1 Culls V. Brown, 6 Cal. SiiS. 1 E 2 My & K. 251, 

11 
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contemporaneous with the contract, under cl. (e) it is an 
addition or alteration subsequent to the contract ; under these 
clauses there is no suggestion of fraud or mistake or mis- 
represantation as in the other clauses ; this clause would 
not apply if the subsequent agreement is substitutive of the 
first and not a mere variation of it and such that the two 
cannot stand together.’ 

This clause is not confined in its application to variations 
before breach of contract and parties may agree to vary terms 
obtain breach. 2 

Difference between plaintiff seeking and de- 
fendant resisting specific performance with vari- 
ation— This is illustrated by the two leading Equity cases of 
Woolain V. Hearne and Lord Townshend v. Sfangrooiii. The 
defendant can give oral evidence to piove the variation ; but 
the plaintiff seeking specific performance with a variation 
cannot give oral evidence to prove it ; he can it at all rely 
on documentary evidence ; he must otherwise elect to have 
specific peiformance subject to the vaiiaiion or have his 
action for specific performance dismissed and rest content 
with damages _onJj. 

(g) Against whom Contracts may be specifically 
enforced. 

27. Relief against parties and persons claim- 
ing under them by subsequent title. — Except as 
otherwise provided by this chapter, specific perform- 
ance of a contract may be enforced against— 

{a) either party thereto ; 

{b) any other person claiming under him by a 


1 Moore v. Marrabbe, L. R. 1 Ch. 1. 

2 Bamiah v. SomajI 29 M. L. J. 125. 
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title arising subsequently to the contract, except a 
transferee for value who has paid his money in 
good faith and without notice of the original 
contract; 

(c) any person claiming under a title which, 
though prior to the contract and known to the 
plaintiff, might have been displaced by the defendant; 


(d) when a public company has entered into 
a contract and subsequently becomes amalgamated 
with another public company, — the new company 
which arises out of the amalgamation; • 


(e) when the promoters of a public company 
have before its incorporation, entered into a contr- 
act, the company provided that the company has 
ratified and adopted the contract and the contract 
is warranted by the terms of the incorporation. 


ILLUSTRATIONS 

OF CLAUSE (b).— A contracts to convey certain land to 
B by a particular day. A dies intestate before that day 
without having conveyed the land, B may compel A’s heir 
or other representatives in interest to perform the contract 
specifically. 

A contracts to sell land to B for Rs. 5,000. A after- 
wards conveys the land for Rs. 6,000. to C, who -has notice 
of the original contract. B may enforce specific performance 
of the contract as against C. 

A contracts to sell land to B for Rs. 5000, B takes 
possession of the land. Afterwards A sells it to C, for Rs. 
6,000. C makes no inquiry of B ralating to his interest in 
the land. B’s possession is sufficient to affect C with notice 
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of his inteiest and he may enwrce specific performance oi 
the contract against C. 

A contracts in consideration Rs. 1,000 to bequeath certain 
of his lands to B. immediately after the contract A dies^. 
intestate and C takes out administration to his estate. B 
may enforce specific performance of the contract against C. 

A contracts to sell certain land to B. Before the com- 
pletion of the contract, A becomes a lunatic and C is appointed 
his committee. B may specifically enforce the contract 
against C- ' 

OF CLAUSE (c).— A the tenant for life of an estate, 
with remainder, to B, in due exercise oi a power conferred 
by the settlement under which he is tenant for life, contracts 
to sell the estate to C, wlio has notice oi the settlement. 
Before the sale is completed A dies, C may enforce specific 
performance oi the contract against B. 

A and B are joint tenants oi land, his undivided moiety 
of which either may alien in his lim-time, but v. liich subject 
to that right, devolves on the survivor. A contracts to sell 
his moiety to C and dies. C may enforce specific performance 
of the contract against B. 

27 Specific performance in case of part 
performance of contract to lease— Suhicct to the 
provisions of this chapter where a contract to 
lease immoveable property is made in writing 
signed by the parties thereto on their behalf, either 
party may, notwithstanding that the contract, though 
required to be registered, has not been registered, 
sue the other for specific performance of the 
contract if — 

1 This i.ew section is added by Act XXI oi 19^9. Transfer of Property 
(Amendment) Supplementary Act 1929. It applies to contracts to lease 
executed after the first day of April 193Q. 
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{a) where specific performance is claimed by 
the lessor, he has delivered possession of the prop- 
erty to the lessee in part performance of the 
contract; .and 

{b) where specific performance is claimed by 
the lessee, he has in D.irt performance of the 
contract taken possession of the property or, being 
already in possessioit, continues in possession in 
part performance of the contract, and has done some 
act in furtherance of the contract. 

Provided that nothing in this section shall affect 
the rights of a transferee for consideration who 
has no notice of the contract or of the part perfor- 
mance thereof. 


■ NOTES 

Grenerai— Cl. {a) to section 27 lays down the general rule 
that a contract cannot be enforced against any one but a 
party to it: whereas els. {b), (c) {d) and (c; gire exception to 
thcit gen ral rale; els. {d; a;iJ (a) are the converse ca-es to 
those in els. { 2 ) and {k) of S. 23. The principle oi Imperial 
Ice .Mg, Co’s case'^ discussed under S. 23 applies to this 
clause also; cl. (c)\vould not apply to contracts to take shares 
being restricted only 10 contracts for the working purposes 
of the company. 

Any p9^*S02i claiming' under the original parties- 
Cl. (i>) applies t o contracts which are executory a.greements. 
The general principle of this clause is that from the time of 
the contract for the sale of the land, the vendor as to the 
land becomes a trustee for the vendee and the vendee as to 
the purchase money a trustee for the vendor, who has a lien 


2 13 Bom. 415. 
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upon the lanl therfore ; every one coining in by subsequent 
and represantative title and every subsequent purchaser from 
either with notice becomes subject to the same equities as 
the party would be to whom he succeeds or from whom he pur- 
chased. It follows from this clause that the tiiaxim actio 
pnronalis moritar cum personam had no reference to legal 
proceedings arising from contract except where 'the contact 
involves personal skill of the defendant. This , clause also 
applies where a property is contracted to be sold and that 
property is afterwards agreed to be sold to a third person ; 
in that case the latter, /. e., the third person would be liable 
to perform the conlract if he takes as a volunteer or where 
he has notice of the previous contract or has a mere equitable 
title with no better equity than the previous purchaser, 

A contract, by which the paries agree that in case of 
any future transfer by one party of the immoveable property 
tnentioned in the contrac^ the transfer was to be made to the 
other property, is binding not only on the parties themselves 
but also on their repesentatives ; but such a contract cannot 
be specifically enforced as against a bona fide transferee for 
value without notice of the contract.' 

Notice.— It is not necessary to discuss here what is 
actual and what is constructive notice nor the effect of either. 
We have simply to note that if a third perion buys a propeity 
with notice of a prior valid contract relating to the same 
propery between the vendor and another, the person claiming 
under the previous contract can enforce his title against the 
subsequent purchaser and the claim of a vendee with notice 
of a prior agreement to sell cannot prevail as against the 
prior promisee’s right to specific performance ; under S. 91 
of the Trusts Act, the vendee must be held to have the 

1 Shahzad Singh v. Jiachha Kunwar (1932) St All. 966. 

Mst. Bonabai v. Chandra Bhaga A. 1. R. 1931 Nag. 61. Qullupali Rarada 
V. Kokku 1944 M, 554; Pitchayya v. Venkat Krishnaypa A. I. R 19(3 
Mad. 497. 
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property for the benefit of the prior promisee. i Where a 
tenant i? in possession of land at the time of purchase by a 
third person, the latter is bound to make inquiry of the lease ; 
else he takes with notice of lessee’s rights ; latter’s purchas 
may have been registered and he may have obtained posses- 
sion under his purchase.^ In the words of Mathusanii Iyer. J., 
the intention of clause {b) seems to be to adopt the equitable 
doctrine of notice in suit for specific performance to protect 
bona fide purchasers for value, and to treat at the same time 
purchasers with notice as persons purchasing subject to the 
vendor’s pre-existing contractual obligation or with notice of 
a trust in favour of the party entitled to specific performance'* 
Notice before actul payment of the whole of the purchase- 
money even though it may have been secured, or before the 
conveyance is actually executed, is binding in the same manner 
as notice had before the contract.^ It may be noted that both 
the original contracting party and the transfere purchasing 
with notice can be jointly sued in the same suit.^ 


Eegistration operates as Notice— Explanation I to 
S. 3 of the Transfer of Property Act enacts that registration 
of a document is notice of its contents. Before this enactment 
the Bombay and Allabbad High Courts' had held that regis- 
tration is notice, whereas the Calcutta and Madras High 
Courts'’ liekl a different view. 


1 N um isivi'.yi'.m 18 MnJ. -I.t ; A.T.g. 1936 iV.ad.; 949 Ar>ina Thenvar 

MadJappa ^\avar. 

2 Nandireddi 14 M. L. 'i'. 477 . Babiiram v. Widtiab Cahndra 40 Cat 565. 

3 Cbuiidra IOujI v. Kris'ina Sundar 10 Cat 710 ; Himall il v. Vasudev. 36 
Bom. 446 ; Nanbat Rai v. Dlr.nkal Singh 33 All. 134 ; Fakir Ibrahim v. 
Fakir Qidam 45 Bom. 910. 

4 Kanan v. Krishna 13 Atad. 329. 

5 Himaflal Y. Vesndev 36 Bom. 451; T. R. Prelt V. E. D. Sasson A. 1. R. 

1936 Bom. 6 1 

6 Qimani Eamcharan 1 All. 555. 

7 LaksTimandas v. Dasrat 6 Bom. 160 ; Janki Psrsad v. Rishen Dutt 16 

All. 478 ; See also 30 AH. 82, 31 AH. 523. 

8 Freonath v. Ashutosh tihosh 27 Gal. 358. Shan Maun Mull v. Madras 
Building Co. 15 Mad, 268, 
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Biix'den of proof—Where in a suit for specific perform- 
ance of contract of sale, the contract was established, but the 
subsequent purchaser pleaded bona fide purchase for value 
without notice, it w^as held that the ccntract was binding cn 
the contracting party and every person deriving any inteiest 
from him since the contract, unless such person can show 
that he is a transferee in good faith for valuable consideration 
and without notice.' 


IijLuBTl-tATIOAS. . 

A was in possession oi certain land as an incumbrancer 
under a registered instrument; he verbally agreed with B the 
moitgagor to purchase it and B subsequently sold the land 
to C, under a conveyance which was registered with noiice 
oi A’s mortgage and oi the oral agreement with him; it was 
held that A was entitled to have the otal contract specifica- 
lly enforced notwithstanding the subsequent registered-sale . 3 

In a suit for land it appeared that the plaintiff had 
obtained a registered sale deed oi t!ie property in question 
from the defendant who had already conlracted (to the pfain- 
tiii's knowledge,) to sell it to another and that the plai aiii 
had paid no consideration for the sale deed which in fact 
represented a collusive transaction entered into to deieat the 
prior contract; it w-.s held that the plaintiff was not entitled 
to recover."’ 

By an agieement dated 26th November 1926, the doieudant 
No. 1 agreed to tell certain immoveable property to the 
plaintiii. On the 22nd December 1926, defendant No. 1 said 
the properity to defendant No. 4 by a registered sale-deed. 
It was held in a suit by the plaintiff for specific performance 

1 Hem Chandra De Saik.ar v. Amiy.ibala Ue .Parkar 52 Cal. 12!; Se 0 
also 36 bom. 446; 38 All. 184; Baburatn Bag v. SlaJhab Chandra 4o C il. 
565; Bhup Nar.ain Singh v. Qakol Chand Mahton (1934) 30 Bom. L. 11.421. 

‘2 Kanan v. Krishna, 13 mad.. 329. 

3. Vamasuyam V. Nelayaha, 18 Mad. 43. 
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of the a^reemejiit of 26th November 1926 that the plaintiff 
was entitled, to enforce the agreement against defendant 
No. 4, the subsequent transferee of the pioperty.* 

iilKStratioH el. (L)— The fust, foiirlh and fifth 
illustrations are instances of dependant and representative 
titles to the original parly to the contract; in the first and 
fourth the original party is dead, and in the fifth he becomes 
a lunatic; the second and the the third illustrations are in 
substance the same as illustrations (g-) and [Ii] to S. 3 
defining trust. 

Defendant No. 1 mottaga;red his properly with possession 
to the plaintiff and agreed, on 4th March, 1917, to sell the 
property to him. On I9rh January, 1918 defendant No. 1 exec- 
uted a registered sale deed of ihe property to defendant No. 2, 
who though lie knew that the plaintiff was in possession, 
made no inquiry as to the circumstances under which the 
plaintiff was in possession. The plaintiff having sued for 
specific performance of the agreement to sell, it was held, 
decreeing the plaintiffs claim, that ddendant No. 2 having 
knowledge of the plaintiff being in possession and having made 
no inquiry why the plainliii wa.-; in po.sscssion, must be taken 
to h.ive had c )a.s'rnclive -lO'.i;: of all Ihe equilies in favour 
of the plaiiUiit.- 

The following are given by Dart as examples under cl. (b). 

The vendor’s assignees or Iruslees in bankruptcy, or 
committees in lunacy or velnntary alienees or judgment 
creditor’s or the after taken wife or husband of the vendor 
or the vendor’s alienees in' value ( if they purchased with 
notice of the prior contract or h.ave not taken a conveyance) 
or (in case oi his death) his real or personal representatives. 

Ciairse (b) applies not only to sales, but to leases.® 

1. Bhup Nariiiii Siiigli V. OnciU Ciiacu Tilalitijn. 36 Bom. L. u'. 42!. 

2 Faki iliralilin V, I'aki Gufarn -3 Bo.n. L. R. p. 335; Babuvani v. 

IWndbab CliaiiJni 40 C I. 565. 

3 Qafiur v, Bhicaji 26 Bom. 159, 
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Clause (c) —Pollock rightly says “ cl. (c) is so worded 
as to be barely intelligible without the illustraiions. The 
word ‘ defendant ’ at the end stands, in point of sense, for 
some such words as ‘ original contracting party from whom 
that title is derived, The following propositions are 
well settled. 

^1) It is not within the competence of a guardian of a 
minor to enter into contract for the purchase of immoveable 
property and contract cannot be specifically enforced either 
on his behalf or against him. (2) A manager of joint Hindu 
family which includes minors can enter into contract for 
the sale or purchase of immoveable property and contract 
can be specifically enforced against family including minors. 

There is a distinction between contract by guardian and 

manager of joint Hindu Family. Contract by manager can 
be specifically enforced if manager has acted for the benefit 
of family. In case of guardian, there is lack of mutuality 
and hence contract is void.' 

The second illustration to clause (c) of S. Z1 of the Spe- 
cific Relief Act, applies to the case of all joint tenants, whe- 
ther members of a joint Hindu family or not.^ 

One B and his three sons jointly owned one anna share 
in a khoti village. B agreed to sell his three pies share to 
the plaintiff. Before the sale could be completed, B died and 
a suit for specific performance was brought against his sons. 
It was held that the plaintiff could enforce the contract for 
sale of B's interest by a suit for specific performance against 
B’s sons.^ 

In these cases the peculiarity is that in form the contract 
is enforced against one who was no party to it ; but in sub- 
stance the title acquired under the contract prevails against 

1. Ramrao V. Sugan Chandra. 194G N. L. J. 43. 

2. Bamappa v. Yellappa 52 Bom. 312; Bhagwan v. Rrishnaji, 44 Bom. 967; 

3. ftbdullah V. Ahmed AIR. 1929 All. 817. 
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that of another which was displaced- by it ; apparently the 
original contracting party does cot come in the position of a 
defendant. The basis of this clause is that equity regards 
that as done, what is agreed to be done ; but there would be 
no specific performance if the agreement by the original party 
is defective in some respects such that it could not have been 
enforced against him if he were living.' 

S. 53- A of the Transfer of Property Act and S. 27-A of 
the Specific Relief Act adopt the English equitable doctrine 
of part performance, but with certain alterations and res- 
trictions. 

Under the conditions set out in (a) and (i) of S. 27-A, 
either party may enforce specific performance of the contract, 
where the contract to lease immoveable property is in writing, 
and though required to be registered, has not been registered. 
The section supersedes the decision in Sanjib Chandra v. 
Santosh Kumar^ where it was held that an agreement of 
lease inadmissible in evidence for want of registration would 
not support a suit for specific performance even though the 
lessee had taken possession under the agreement.® 

Ruling of 49 Cal. 507 has been dissented in subsequent 
decision^ where it is clearly laid down that Sec. 27A does 
not abrogate the right to specific performance of an oral 
agreement to lease which is given by Sec. 12 of the Act. 

(h) Against whom contracts cannot be enforced. 
28. What parties cannot be compelled to per- 
form — Specific performance of a contract cannot be 

1. Wilbains V. Walker 9 Q. B. D. 581. 

2. (1921) 49 Cal. 507. 

3. A. I. R. 1936 Nag. 115. Hariprasad v. Hnnumant Rao. 

Oocul Chcndra v. Haji Moliammpd A. I. R. 1938 Cal. 136. 

Carrimbhoy v. Crcef. 60 Cal. 980. 
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enforced aganist a p irty thereto in any of the follo- 
wing cases; — 

(a) if the consisleralion to be received by him 
is so grossly inadequate, with reference to the state 
of things existing at the date of the contract, as to 
be either by itself or coupled with other circum- 
stances, evidence of fraud or of undue advantage 
taken by the plaintiff ; 

{b) if his assent was obtained by the misrepre- 
sentation ( whether wilful or innocent ), couceal- 
ment, circumvention or unfair practices, of any party 
to whom performance would become due under the 
contract, or by any promise of such party which 
'has not been substantially fulfilled ; 

[c] if his assent was giyen under the influence 
of mistake of fact, misapprehension or surprise ; 
Provided that when the contract provides fur com- 
pensation in case of mistake, compensation can be 
made for a mistake witliin the scope of such provi- 
sion, and the cocitract may be specifically enforced 
in other respects if proper to be so enforced. 

ILLU3TE ATIO KS. 

To clause (c)-A, one of two executors, in the erroneous 
belief that he had the authority ot his co-executor enters into 
an agreement for the sale to B of his testator’s property. B 
cannot insist on the sale being completed. . 

A directs an auctioneer to sell certain land ; A after- 
wards revokes the auctioneer’s authority as to 20 bighas of 
bis land, but the auctioneer inadvertently sells the whole to 
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B, who has no notice of the revocation. B cannot enforce 
specific performance of the agreement. 


NOTSS. 


Scope of the Section.— This section lays down certain 
defences based on certain grounds ; these are for the defen- 
dant ; if a person relies on these grounds as a plaintiff, and 
comes to court for relief, /. e., to set aside the contract, he 
has to come under S. 35 or 39, though the grounds of attack 
there laid down are little different ; under this section the 
defence goes to the whole contract; if it goes to a parlfonly, 
the case would be under S. 26, which has its counterpart in 
S. 31 ; Cases falling under S. 28 differ from those in S, 22, Cl. 
[b ] ; there ihe contract is avoided not so much on personal 
grounds as in S. 28; here the main feature is the faulty 
conduct of the plaintiff. 

Minors It is slgnifigant that this section which mentions 
all persons against whom specific performance cannot be decre- 
ed; does not say anything as to a minor; a minor’s contract is 
now void as held by the P. C in Dharmadas v. Mohribibi^ but 
than though he cannot enter into contracts, this does not 
exclude the power of his guardian to represent him and enter 
into contracts on his behalf.^ 

luadequacy of consideration, how far a 
defence— This Cl. (a) gives expression to the modern rule ; 
the older rule was that inadequacy of consideration was in 
itself a ground of defence to speciiic performance since it was 
regarded as a circumstance of hardship ; but the practical 
result of the old rule was to prevent a man selling his property 
at less than its value however desirous he might be to part 
with it ; the mordern rule now prevailing is that indequacy 
of consideration is not per se a ground for reliving a man 
from a contract which he has wittingly and willingly entered 


1. 30 Cal. 539. 


1 2., Kkrishnaswami V. Sundarapayar 13Mad,415, 
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into.. Hardship is in itself no defence, under S. 28 the only 
ground on which this can be pleaded as a defence is that 
it may afford evidenee of fraud or of undue advantage taken 
by the plaintiff ; in another words “fraud or undue advantage” 
are the real grounds of relief though inadequacy of conside- 
ration can evidence it. The alleged inadequacy may be on 
either side— either on the side of the vendor or of the pur- 
chaser : /. e„ the seller may show that the estate is vastly 
more valuable than the price agreed on { the buyer can 
show that the price he has got to pay is altogether in excess 
of the intrinsic value of the property. The value of a thing 
admits of no precise standard but fluctuates with varying 
circumstances and a man is often eager to sell for less at 
one time than he would at another time ; the pressure under 
which he may have acted may not in any way be due to the 
other party who may have bought it only because of cheap- 
ness ; the court has therefore to exercise much care in 
accepting’ mere inadquacy of consideration as a defence. The 
Legislature therefore requires the proof of consideration being 
grossly inadequate, and besides the court has to regard only 
the state of things existing at the data, of the contract and 
not to determine the inadequacy by light of subsequent events. 
The court has then to find as a fact whether that gross 
inadequacy of consideration as viewed from the facts existing 
at the date of the contract is evidence of fraud or of undue 
advantage taken by the plaintiff ; it can be inferred from 
the inadequacy of consideration or from other accompanying 
circumstances, e. g., fraud, misrepresentation, studied suppres- 
sion of the true value of the property, or with any circum- 
stances of oppression or even of ignorance. Inadequacy of 
consideration in conjunction with the circumstances of the 
indebtedness and ignorance of the vendor are facts from which 
a court may infer the exercise of undue influence.j It is for 
the defendant to show that the gross inadequacy of consider- 


1. Griffith v. Spartls 1 Cox. 30. 

2. Bhimbhagat v. Yeshwantrao 25 Bom. 126. 
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ation is such as to render the bargain one which no man in 
his senses and not under delusion would make on the one hand, 
and as no honest and fair man would accept on the other, Le„ 
it would shock the conscience of an honest man there is no 
rule that a court will not decree specific performance of an 
agreement to sell a reversionary interest when the purchase 
money was less than the market value of the reversion. i It is 
not necessary to prove fraud as strictly defined ; it is enough 
to show that an undue advantage has been taken ; one is said 
to have taken “ undue advantage ” when there is proof of 
circumstances which have misled, confused or disturbed the 
just result of his judgment and have thus exposed him to be 
the victim of the artful, the importunate and the cunning. 
The words “ undue advantage ” have to be read with the 
word “ fraud ” in this clause ; the clause read together would 
seem to relieve against fraud in its wider sense as used in 
equity, L e., in all cases of acts, omissions and concealments 
which involve a breach of legal or equitable duty, trust or 
confidence and which are injurious to another or by which an 
undue advantage is taken of another. The legislature has 
wisely refrained from defining the term, for else it would limit 
and cramp the jurisdiction of a court of equity. 


Falck V. Gray^ is the strongest case illustrating the old 

rule. 


Mortimer v. Cooper,^ an annuity for life formed part of 
the consideration and the life dropped before any payment 
was made ; it was held that since the court has only to have 
regard to the facts existing at the date of the contract, the 
consideration was not necessarily inadequate. 

If consent is wrongfully obtained— In this clause 
as in S. 26 (a) and (c) we find the same elements with this 
difference that there it is made a ground for variation, whereas 
in this case the defence goes to the whole contract ; again in 


1. Gitabfli, 17 Bom. 232. 


1 2, 5 Jur. N. S. I 3. Bro. C. C, 
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this clause there is not as in S. 21 any intrinsic deiectinthe 
contract. itself, but the ground of defence is purely personal 
to the defendant just as it is j^ersonal to the plaintiff mb. 24; 
the ground of relief is that Lis assent to an otherv/ise proper 
act \tas improperly obtained by conduct extraneous to the 
contract ; clause {b) as will be seen from the words used there- 
in is a very wide one. purporting to include all cases where 
the contract would be voidable because of the circumstances 
under which the assent of the defendant was obtained. It is 
for the defendant to prove this fact ; he must make out that 
the wrongful element complained of was really the cause oi his 
consent ; it need not necessarily have been the sole inducement 
to the contract' however it must be the very circumstance 
that gave rise to the contract. In this connection S. 19, of 
the Indian Co.nfrrtct Act should be noted ; it says that fraud 
or misrepresentation which did not cause the consent to a 
contract oi that other does not render the contract voidable; 
but then misrepresentation is no defence if the party had the 
means oi discovering the truth with ordinary diligence. It is 
the misconduct of the piaintiif or his authorized agent only 
that can be set up as a defence under this clause ; the fact 
that the plaintiff himself is personally free from blame is im- 
material. The defence can be set up even against piaintiif 
who is an assignee or the contract for he is the party to 
whom performance would be due ” but ii misrepresentation is 
practised on A and A has assigned the contract to B tvho is 
not aiiected by the original misrepresentation, B cannot set 
up the defence though A could have.- 

It should be noted that in this clause the legislature does 
not use the word “fraud” but puts the general words “conceal- 
ment, cu'curavention or unfair practices ”; these are technical 
words nowhcie defined; it follows therefore that this clause 
would cover all cases of unfair practices w'hich may not fall 
within the definition of the term “fraud”; misrepiesenlation, 

1. Clark Y. Dikson 0 C N. R. S. 453. 

2. Smith V. Clarks 12 Ves. 477. 
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wilful or innocent, comes under this clause ; it may • be the 
result of misunderstanding or forgetfulness ; yet it would be a 
defence, even though there be a clause for compensation. i 
The term “ circumvention ” would mean any act fitted to 
deceive. 


Philip V. Homfray. 2 If a man knows that he has commi- 
tted a trespass on his neighbour’s property and finding it 
convenient to screen himself from the consequences makes an 
offer to purchase that property, he is bound to communicate 
to that other the exact circumstances. 


Davis V. Casey. 3 Premises were sold for business purposes 
and restrictive covenants as to the kind of business allowable 
were concealed by the vendor; specific performance was 
refused. 


Smiih V. Land Corporation.^ A misrepresentation that an 
intended tenant was a desirable tenant when as a matter of 
fact be was in arrears with his rent was held a ground*„of 
defence. 

Ellard v. Lord Landaff.^ A lessee obtained the renewal 
of a lease on the surrender of an old one knowing and supp- 
ressing the fact which was unknown to the lessor that the 
person on whose life the old lease was, was in extremis ; 
specific performance to the lessee was refused, because con- 
celment as contemplated by this clause need not always be 
fraudulent. 

Consent given under a mistake Cl. (c)— This 
clause differs from Cl. (b) in two respects; firstly that the 
assent of the defendant is not obtained by any wrongful con- 
duct of the plaintiff but has been given by the defendant 
under the influence of any of the causes ( mentioned in the 

1. Fawcett v. Holmes iZ Ch. D. (50. 

2. L. R. 6 Ch. 77 J. 1 4. 28 Ch. D. 7. 

3. 4 OCI 1 .D. 601. I 5, IB. &B, 241. 

12 
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clause ) which was the operative motive to his assent ; secondly, 
that a proviso is introduced limiting the scope of the clause 
if there is any provision in the contract for compensation in 
the case of mistake. A case coming under the proviso would 
not necessarily come under S. 14. It must be noted however 
that theproviso as to compensation does not limit the purchaser 
to such compensation only as is fixed therein ; the defendant’s 
right to compensation is always cumulative to his ordinary 
right to performance with compensation as under S. 14. orlV. 
It will be seen from the illustrations that they are examples 
of cases in which the plaintiff is free from all fault and the 
defendant by his own carelessness or mistake has led the 
plaintiff to make with him the contract which so far as the 
plaintiff could judge he was fully competent to make. 

Mistake of fact or Tnisapprehension— This clause 
does not recognize mistake of law as a oefence; a mistake of 
fact is a defence even when it is unilateral ; it need not be 
mutual as in Ss, 31 and 35, or as in S. 20, Indian Contract 
Act ; but then the mistake must be as to a fact material to the 
agreement ; S. 28, Cl. (c) merely says that if there is a mistake 
of fact, specific performances may be refused ; it does not lay 
down that the innocent plaintiff who has in no way contri- 
buted to the defendant’s mistake is to be without his remedy, 
I. e., damages.' It is not sufficient for the defendant merely 
to allege a mistake ; he must show something that might have 
reasonably led to it ; he is not entitled to relief if he was reck- 
less or negligent, or if the circumstances are such that no man 
with his senses about him would have made the error, e, g., 
where the plans and descriptions of property sold are clear 
but the defendant acts carelessly on his owu knowledge of the 
matter. This clause differs from S. 35 inasmuch as here mis- 
take is a ground of defence while under S. 35 it is a ground 
of attack. The term mistake is distinguishable from mis- 
apprehension in that respect : the latter is wider than mistake 
of fact ; the term seems to have been put in to prevent the 

1, Tamlin v. Jones 15 Ch, D. 222. 



s. 29] 


mistake Of act 


179 


defence being limited to what is technically a mistake of fact; 
there is a mistake of fact when a person erroneously believes 
in the existence or otherwise of a partieular fact or when he 
is actuated by an imperfect knowledge of fact ; bat when he 
knows ail the facts as they really exist but misconceives 
their bearing or relation to one another or the ordinary con- 
sequences that follow from them, he is said to have acted 
under a misapprehension of fact. It need not necessarily be 
reasonable as is limited in S. 26. This clause does not include 
misapprehension of law ; mistake of fact is generally as to 
“ terms misapprehension is a mistake as to its effects. 

Illustrations— The first illustration is taken from S/iessty 
V. Thorne,^ the second is taken from Manser v. Back^; in 
both these cases the defendant is not without any power or 
authority to make the contract he assumes to do, but he mis- 
takes the extent of his power of authority. 

Malins v. Freeman.^ A person through his own error 
bought the wrong property at an auction ; specific perfor- 
mance was refused. 

(i) The effect of dismissing a suit for specific 
performance. 

29. Bar of suit for breach after dismissal — 
The dismissal of a suit for specific performance of 
a contract or part thereof, shall bar the plaintiff’s 
right to sue for compensation for the breach of 
such contract or part, as the case may be. 

NOTES, 

The plaintiff may ask for the relief as to damages in his 
suit for specific performance as prescribed by S. 19. 

If a suit for specific performanee is dismissed, the court 
1. 7 D. M & Q, 399. I 2. 6 Hare 443. | 3- 2 Ke. ?5, 



180 


THE SPECIFIC RELIEF ACT 


[s. 30 


can nevertheless give the plaintiff a decree for refund of the 
deposit or purchase money although he had not asked for 
any such alternative relief. Ragunaih Sahay.^ 

In Qovind Appaji v. Miraji Rama, 2 where a prior suit for 
specific performance was dismissed as plaintiff was in breach, 
it was held that subsequent suit for refund of purchase money 
was not barred under this Section as the refund of depositor 
purchase money is not a claim for compensation under 
Section 19. 

In Hanmantlal and others v. BadidaSg also, it was simi- 
larly held. 

Limitation;— In a suit for return of deposit or purchase 
money after the dismissal of suit for specific performance, the 
starling point for purposes of limitation would be the date of 
dismissal of the suit under Art. 97 of Limitation Act. 

(j) Awards and Directions to execute 
settlements. 

30. Application of preceding eections to aicards 
and testamentary directions to execute settlements — 
The provisions of this chapter as to contracts shall 
mutatis mutandis apply to awards and to directions 
in a will or codicil to execute a particular settlement. 

NOTES 

Awards— An award is put on the footing of a contract 
for the purposes of specific performance. By the submission 
to arbitration, the parties contract to do what the arbitrator 
shall direct them to do when he makes his decision ; and so 
an award is considered in equity to amount to an agreement 

1. 15 I. C. 26S. 

2. 1944 Nag. I.L.R. 718=A. I. R. 1945 Nag. 67. 

3. A. I. R. 1945 AUh. 278, , 
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by the parties on the terms pointed out by him ; of course the 
acts to be done must be such as the court would enforce if 
found in an ordinary agreement ; they should not be illegal. 
Mere hardship or unreasonableness in the award itself is not 
a ground for refusal of specific performance though it would be 
if the same were in the submission to arbitration ; the award 
should not be excessive, defective or unceitain.* .The doctrine 
of specific performance of contracts is applied to the awards 
because as observed by Lord Eldon in Wood v. Oiffilli^ “the 
award presupposes an agreement between the parties and 
contains no more than the terms oi the agreement ascertained 
by a third person.'’ 

A party to an award has no right to enforce it by suit 
as such suit is expressly barred by Section oi of the Arbi- 
tration Act 1940. This Section cannot over ride Section 32 of 
the Arbitration Act.^ 

AH that S. 30 of the Specific Relief Act lays down is that 
when the question is one of specific performance, the court 
has the same powers and should proceed upon the some prin- 
ciples in the case of an award as in the case of a contract.* 

Lmitafckci— It was held in earlier Allahabad cases that 
a suit lor the ,speci;ic peitcrmance of the terms of an award 
should be regarded as a suit for the rpecilic periormauce oi a 
contract, and governed by .Art. lio ci the Limilalion Act. 
There is noUiiiig in S. 30 whiclj places awards on the same 
footing as contracls for the purpose of limitation. A suit to 
entorce the terms oi an award is governed by the residuary 
article 120 of the Limbation Act.“ 

Settlements— As to specific performance of executory 

1 Nicklea v. Bawock, 7 D. M. & Q. 300. 

2 I Sim. 54, 

3 Moolcliand Jdthajee V. Rasid Jamshed Sons & Co.— (1946) M. L.J. 185. 

4 Kuldip V. Mahadl 34 All. 43, 

5 34 All. 43. 
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settlements under a will, the following observation of Collett 
may be noted; “ so long as the settlement directed remained 
executory, any party interested under it may sue the trustees 
or other representatives in whom the property has become 
vested to enforce the execution of the directions in the will, 
for the conveyance or other disposal of the property; and this 
is the kind of specific performance contemplated by this 
section, and then in substance the suit will be such a one as 
is contemplated by S. 12, Cl. (a). When the directions in 
the will have been so far carried out that the settlement has 
become an executed one, than the instrument embodying the 
settlement may be enforced specifically for and against the 
like parties as an ordinary trust deed may be. ” 
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CHAPTER III 

OP THE RECTIFICATION OP INSTRUMENTS. 

31. V^hen instmmeni. may be reCtified-^\\.Qn 
through fraud or mutual mistake of the parties, a 
contract or other instrument in writing does not 
truly express their intention, either party, or his 
representative in interest, may institute a suit to 
have the instrument rectified; and if the court find 
it clearly proved .that there has been fraud or mis- 
take in framing the instrument and ascertain the 
real intention of the pjrlies in executing the same 
the court may in its discretion rectify the instrument 
so as to express that intention, so far as this can 
be done without prejudice to right acquired by 
third persons in good faith and for value. 

ILLUSTRATIONS 

(a) A, intending to sell to 13 his house and one of the 
three godowns adjacent to it, executes a conveyence prepared 
by B, in which through B’s fraud, all three godowns are 
included. Oi the two godowns which were fraudulently included, 
B gives one to C and lets the other to D for a rent, neither 
C nor D having any knowledge of the fraud. The conveyance 
may, as against B and C be rectified so as to e.xclude from 
it the godown given to C; but it cannot be rectified so as 
to affect D’s lease. 

(b) By a marriage settlement. A, the father of B, the 
intended wife, covenants with C, the intended husband to 
pay to C, his executors, administrators and assi^'us, during' 
A’s life, an annuity of Rs. 5,000, C dies insolvent, and the 
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official assignee claims the annuity from A. The court, on 
finding it clearly proved that the parties al\vays intended 
that this annuity should be paid as a provision for B and 
her children, may rectify the settlement and decree that the 
assignee has no right to any part of the annuity. 

NOTES 

Scope of Chapter III— The specific relief given by 
this chapter has to be distinguished from that given by Ss. 
26, 28 and 35; under Ss. 26 and 28 no doubt, fraud or 
mistake is set up as a defence; but there in the one it is 
with a view to enforce a variation on the plaintiff; in the 
other, it goes as a defence to the entire contract; again this 
differs from relief given by Ch. IV inasmuch as there the 
aggrieved party comes as a plaintiff and asks for rescisson 
of the contrrct, whereas here be does not ask to be relieved 
from the contract altogether but desires to correct an error 
and carry out the true intentions of the parties. Under this 
chapter “ the fundamental assumption is that rhere exists 
in truth between the parties a complete, and perfectly unob- 
jectionable contract, but the writing designed to embo ly it, 
either from fraud or mutual mistake, is incorrect or imperfect 
and the relief sought is to rectify the writing so as to bring 
it into conformity with the true intent. In such a case to 
enforce the instrument as it stands must be to injure at 
least one party to it; to rescind it altogether must be to 
injure both, but to rectify it and then enforce it is to injure 
neither but to carry out the intention of both. In cases of 
rectification the Court does not put it to the other party to 
submit to the variation alleged but makes the instrument 
conformable to the intention of the parties without any such 
offer or submission.” 

The chapter consists of four sections. S. 31 sets out the 
general conditions of relief; Ss. 32 and 33 emphasize the 
|act that the instrument is to be rectified in accordance 
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with the real intention of the parties and S. 34 partially 
adopts the later English doctrine as to rectifying and then 
enforcing specifically a written agreement if the plaintiff has 
so prayed in his plaint and if the Court thinks fit. 

An aggrieved party should seek assistance of the Court 
under this Section without unreasonable delay. Mere laches 
is not bad to a suit for rectiiication of deed on the ground 
of mutual mistake if the rights of third parties have not 
intervened. The date of notice of mistake is the date from 
which time runs.i 

Principle of the i’nle— it would not be out of place 
to give here the general rule and the Principle thereof as 
discussed by Story: “ Sometimes the written agreement 
contains more, sometimes it simply varies from their intent 
by expressing something different in substance from the 
truth of that intent. In all such cases if the mistake is 
clearly made out by entirely satisfactory proofs, equity 
reforms the written instrument so as to make it conformable 
to the precise intent of the parties. A court of equity would 
be of little value if it could suppress ouly positive frauds and 
leave initial mistakes innocently made to work intolerable 
mischiefs contrary to the intention of the parties. Refusing 
relief in cases where there has been innocent omission or 
insertion of a material stipulation contrary to the intent of 
both parties and under a mutual mistake, would be to work 
a surprise of fraud upon both.” 

Ananili v. Kailashcuandra.i A party to a contract of 
tenancy desirous of having it rectified must come under S. 31. 

Fundamental rules— The application of this doctrine 
involves the following rules:— 

(i) There must have been a genuine agreement ( a prior 

1 Nooruddin Esrnailji Kurwa. v. Molianimad Umar A. 1. R. 1940 

Bom. 321. 
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actual contract ) different from the expressed agreement. 
Thus a policy cannot be rectified by a slip because the slip 
does not constitute a contract.* 

{ii) There must be fraud or mistake; but mistake as a 
ground for rectification must be mutual; a court will not act 
on proof of what "was intended by one party only;'^ of course 
a court will not interfere if there be intentional omissions; 
e. g., as was in Lord Irnliam v. Child^ where the parties to 
a contract for annuity designedly omitted to fulfil a promise 
for redemption thinking it would render the transaction 
usurious: It must be noted that the court has to consider not 
what the parties would have done had they been able to 
anticipate subsequent developments, bat what was their 
intention at the lime the contract was executed, 

(ttr) If the original agreement is ambiguous in its terms 
extrinsic oral evidence is admissible to ascertain the true 
intent of the parties. 

Evidence— There must be clear proof of fraud or 
mistake; in order to establish a right to rectification, the 
plaintiff must establish that the alleged intention to which 
he desires it to be made conformable, continued concurrently 
in the minds of all parlies up to the time of its execution 
and must also show precisely the form to which the deed 
ought to be brought.’* 

Through fraud— The cause of the instrument not 
truly expressing the intention of the parties must be fraud 
or mistake; there can be no rectification if neither can be 
proved.** In this case a mortgagor alleged that a sum in 

1 Morocco Land Trading Co. v. Fry 13 W. R. 10; Mackenzie v. Wilson, 

L. R. 8 Eq. 368. 

2 Fowler v, Fowler 4 Deg. & J. 50. 

3 Bro. C. C. 82. 

4 Madhnvji v. Ramnath 30 Bom. 457. Sayammi Venkata Peddy 54 Mad 973. 

6 Amanat Bibi v. Laehman 14 Cal. 308: 14. I. A. 18^ 



MUTUAL MISTAKE 


187 


s. ] 


excess of his debt to the mortgagee had been inserted in the 
instrument; but on the facts thei'e being no reason lo suppose 
that there was any fraud or deceit on the part of the mort- 
gagee, or that there was any mutual mistake of the parties 
as to the amount stated as that for which the security was 
given, a suit under S. di to have the deed rectified was held 
by the Privy Council to have been rightly dismissed. 


Mistake must be mutual— The word “ mistake ” in 
S. 31 is not qualiiied by any term; it would therefore extend 
to mistakes both oi fact and law; so far as S, 31 is concerned, 
the ground for relief in both the cases is the same, viz., that 
owing to the mistake the minds ot the parties have not met 
and therefore there has been no real instrument. But then 
whatever sort oi mistake it may be, it must be mutual. When 
the mistake is not mutual, but on the part of one party only, 
there can be no rectiiicatioii. A piaintiif seeking rectification 
must show that there was an actual concludad contract 
antecedent to the instrument sought to be reclined and that 
such contract is inaccurately represented in the instrument.i 
If both the parties took diiierent views of what was intended 
there would be no contract at all between them which could 
be carried into eitect by reciiiying the instrument. It can be 
allowed when all executed an instrument under a common 
mistake and have done what none oi them intended; rectify- 
ing a contract wheie tlie mistake is on one side only is in 
eitect making ior one party a new contract diiierent from 
what he intended;- there can be no rectification where 
the parlies have intentioually omitted to insert certain terms 
in a document; what is done on purpose cannot be said to 
have been done under a mistake.^ This principle is often 


1 Haji Abdul Rehman v.Tlie Bombay and Persian Steim Navigation Co* 

16 Bom. 561. 

2 Duke of Sutherland v; Heatcote (1692) 1 Gu. 47a; Harris v. Ptpperal 

L K. 5 Eq.; Bloomer v. Spittle L. R. IS £q. 417, Page v. Marshall 
28 Ch. D. 255. 

3 Lachman Rao, Nag. L. R. 49. 


r '■ 
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applied in the case oi vendors and purchasers when more 
land is included in the sale deed than vendor intended to sell. 

Principles above mentioned were considered in a Privy 
Council case where it was held that plaintiff seeking rectific- 
ation of a written contract had failed to prove that the 
word ‘ Ship ’ was used by them for ‘ delivery ’ by mistake, 
which negatived case of mutual mistake, and hence no relief 
could be granted to plaintiff under Section 31 of specific 
relief Act.* 

Any instrument in writing can be recfcified-The 
relief is not limited to contracts only ; it is applicable even to 
instruments independent of contract, e. g., wills, instruments 
made in exercise oi powers; ti is enough if it is an instrument 
in writing. 

Intention not properly expressed — The court 
has to see “ what was the intention of the parties at the 
time of its execution and not what they should have done 
if the result oi what they did had been present to them. ” 
“ Inieniion ” means, as S. 33 indicates, intention as to the 
meaning and legal eifects of the instruments and not merely 
as to ihe language in which they were to be expressed ; 
the form of words in which the dociunent is clothed is imm- 
aterial; the court merely looks to Hie substance of the matter; 
it follows that, this section will not apply to intentional 
omissions though the motive of omission be a mistake oi 
law.‘^ It has been held that, rectification is not necessary 
if the document is not necessary to plaintili’s case ; the 
document would be necessary if the suit be for specific per- 

1 A. I. R. 19tG P. C. Messrs Siddiqus and Co. Vs. Messrs Uttomal 

and Assanmal and Co. 

2 Patkar V. 'I'asweh 2 D. & J. 559 ; Innham v. Child, I Bro. C. C- 92 ; 

Wilkinson v. Nelson 7 Jur. N. S. 483. 
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formance of a contract. i As observed by Jenkins-, C. J. in 
Dagdu V. Bhana^ “ the court administering equitable 
principles permits a mistake to be proved where the expression 
of the contract is contrary to the concurrent intention of all 
the parties; rectification is allowed when such mistake is 
established. What is rectified is not the agreement but the 
mistaken expression of it.” It was held in a Madras case 
that the fact that mortgage has ripened into a decree for 
sale is not enough to preclued the court from rectifying the 
mortgage deed on the ground of mistake.'’ 

Who can sue for rectification—” A Court of 
equity ” says Siory will interfere only as between the orginal 
parties, or those claiming under them, e. g., heirs, devisees, 
legatees, assignees with notice ; no relief is granted against a 
bond fide purchaser for value without notice.” 

It must be “clearly proved”— We have seen the 
danger of affording relief in all cases by allowing parties to 
set aside their solemn engagements and also of refusing relief 
always; the legislature therefore authorizes a court of equity 
to interfere to rectify only if the evidence amounts to a proof 
clear and satisfactory; the evidence of frud or mutual 
mistake and of the intention should be clear of all reasonable 
doubt. Under the terms of the section, it is necessary that 
the court should find it clearly proved that there was such 
mistake.4 No relief should be given if the evidence is loose 
or equivocal, or in its texture open to opposing presumptions. 
Parties can put in evidence, preliminary documents, drafts 
or letters to prove their intention, as also they can give 
oral evidence, if oral evidence is as let in, it must be the 
strongest possible. The party seeking rectification should come 
to court as soon as possible after he comes to know of 
his right. 

1 Miihauied v- Chatei'puising 20 Cal. 854. 

2 28 Bom. 420. 

3 Latchayya v. Seethamma A. 1. R. 1932 Mad. 276— 62 M.L. J. 350. 

4 Madbavji v. Ramaath 30 Bom. 458, 
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Ulustrations— Illu. (a) is a case where the relief is 
allowed on the ground of fraud and yet limited is its applic- 
lion against third person. Ulus. [b\ is a case where 
rdief is given on the ground of mutual mistake as to the 
result, actual or legal, of the terms used. 

A mortages- certain land to B. In the mortgage Bond 
S. No. 49 d is inserted by common mistake for S. No. 49 A. 
Subsequently A mortgages it to C. who has knowledge of 
mistake. B’s mortgage deed may be rectified. C cannot be 
said to have acquired right in good faith and his deed cannot 
be rectified.! 

Counterclaim for rectification— Generally the 
relief by way of rectification is confined to suit, but a 
defendant may counterclaim for rectification where the coun- 
terclaim is permitted by the rules oi the court. In the 
Mofussil courts where the counterclaim is not permitted the 
courts guided by the principles of justice, equity and good 
conscience can give effect as a plea to those facts which in 
a suit brought for that purpose would entitle a plaintiff to 
rectification..^ The Calcutta High Court, 3 however, holds a 
different view— According to that court, if the defendant 
wishes to have the contract rectified or altered, be should 
bring a suit for that purpose. It is submitted that the former 
view, i. e„ the Bombay High Couri view, is correct, but in 
the supsequent case mentioned below'* Calcutta High Court 
has iollowed Bombay Ruling and hence old Calcutta Ruling 
is dissented, 

1 Mahadeva v Qopala 34 Mad. 51. Shaikh Barsati v Surji 14 Luck, 
305 (1938) Venkata Challera v. P. L. A. R. M. Tori. A. I R> 
1939 Rang. 90. 

2 Dagdu V. Bhanu 28 Bom, 426- 

3 Amarullah v. Raylash 8 Call. 118, 

Nandi Ram v, Jogendra 36 C. L. J, 421 Binns V. W. & T, Awry 
61 Cal. 548. 
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32. Presumption as to intent of parties— Vox 
the purpose of rectifying a contract in writing, the 
court must be satisfied that all the parties thereto 
intended to make an equitable and conscientious 
agreement. 


NOTES 

Scope— it is limited to the rectification of contracts 
that afe in writing. S. 32 is as application of the maxim 
“he who comes into equity must come with clean hands." A 
party seeking rectification has certainly to show that there 
was a prior actual contract between them but that is not 
enough ; he must also show that the agreement intended to 
be embodied is an equitable and conscientious one. The 
principle of this section is clear. It is useless to rectify a 
written contract if when the writing is brought into confor- 
mity with the agreement as originally intended, the result 
would be to establish contract, which is such, in its nature, 
that it would be against equity and good conscience to grant 
any relief upon it. 

33. Principles of rectification — In rectifying a 
written instrument, the court may inquire what the 
instrument was intended to mean and what were 
intended to be its legal consequences, and is not 
confined to the inquiry what the language of the 
instrument was intended to be. 

NOTES 

Principle of this section— This principle on which 
an English court of equity acts in correcting an instrument 
is that the parties are to be placed in the same situation 
as they would have stood in if the error to be corrected 
had not been made. 

To put briefly the priociple is— Does the deed as drawn 
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up go beyond the instruction and intention or the parties ? 
We have already noticed under S. 3i, the purport and 
limits of the rule laid down in S. 33. The section only 
says that the inquiry is to be as to what was the intention 
of the parties at the time the contract was executed. Rectifi- 
cation is not allowed if after the error is corrected the 
instrument would not e.xpress the understanding of both the 
parties at the time of the making of the contract. 

34. Specific etiforcement of rectified contract 
—A contract in writing may be first rectified and 
then, if the plantiff has so prayed in his plaint and 
the court thinks fit, is specifically enforced. 

ILLUSTBATION 

A contracts in writing to pay his attorney B, a fixed 
sum in lieu of costs. The contract mistakes as to the name 
and rights of the client, which if construed strictly would 
exclude B from all right under it. B is entitled, if the court 
thinks fit, to have it rectiiied and to an order ior payment 
of the sum, as if at the time oi its execution it had expressed 
the intention or the parties. 

NOTES 

S, 31 is permissive and not compulsory— This 
section merely gives a discretion to the court to grant 
speciiic-performaiice along with rectification. It in no way 
imposes an obligation on the court to do it. In order to 
avoid muliiplicty of suits, both rectification and enforcement of 
the contract are provided for in the same suit under this section. 
In a recent Madras case, it has been held that it is open to 
plaintiff or defendant in a suit to adduce oral evidence in 
regard to correct description of property in a conveyance 
executed between them and relief in regard to them may 
be granted even though suit for rectification is not filed and 
even though filed, it would be time parred.i 

I Soorama V Venfcayya A, I, H. 1933 Atad. 589=176 1. C. 875. 
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CliAPi'ER IV. 

OF THE RESCIS30N OP CONTRACTS. 

35. When rescission may be adjudged — Any 
person interested in a contract f'in writing^ may 
sue to have it rescinded, and such rescission may 
be adjudged by the court in any of the following 
jcases, namely: — 

(a) Where the contract is voidable or termin- 
able by the plaintiff ; , , ^ 

(р) Where the contract is unlawful for causes 
not apparent on its face and the defendant is more 
to blame than the plaintiff; 

(с) Where a decree for specific performance 
of a contract of sale, or of a contract to take a lease ' 
has been made, and the purchaser or lessee makes ■ 
default in payment oi the purchase money or other 
sums which the court has ordered him to pay. 

When the purchaser or lessee is in possession 
of the subject-matter and the court finds that 
such possession is wrongful, the court may also 
order him to pay to the vendor or lessor, the rents 
and profits, if any received by him as such 
possessor. 

In the same case, tlie court may, , by order in 
the suit in which the decree has been made and 
not complied with, rescind the contract either so 
far as regards the party in default, or altogether, 

. as the justice of the case may require, 

13 
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ILLUSTRATIONS. 

to (a)— A sells a field to b. There is a right of way 
over the filed of which A has direct personal knowledge, 
but which he conceals from B. B is enlilled to have the 
contract rescinded. 

to {b)—A, an attorney, induces his client B, a Hindu 
widow to transfer property to him for the purpose of defrau- 
ding B’s creditois. Here the parties are not equally in fault, 
and B is entitled, to have the instrument of transfer rescinded. 

NOTES 

General— The words in brackets ( in wTiting ) were 
repealed by the Transfer of Property Act. iV of 1892. 

Relief is discretionary— /Is in the case of specific 
performance, the granting of the relief under Ch. IV is a 
matter of sound discretion “ Secundum arbiirum bonijudices.” 
As laid down in S, 38 the court has the power if it grants 
relief to impose such terms upon the plaintiff as the justice 
of the case requires. The words “ may be adjudged ”■ in 
S. 35 should be noted. 

The scope of els. (a), (b) and (c)— Clauses (a) and 
(i) are general, applying to all contracts, and clause (c) is 
limited to two kinds, viz,, a contract of sale or a contract 
for a lease; the ground of relief in Cls. (a) and (b) is again 
different from that in Cl. (c). 

Limits on the granting of relief— The relief of 
rescisson granted by a Court of Equity to one whose cons- 
ent to the agreement is not properly obtained, is subject to 
two limitations. As Fry says there can be no rescisson if it 
is n t possible to restore the parties in status quo ante, the 
position in which they would have been if the contract had 
not been mtide and it a third person has bona fide and for 
value acquired an interest under the contract. It should be 
noted that S. 36 is limited to cases where there is rescisson 
on the ground of mistake only. 
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Scope of Ch. IV— This chapter deals with the 
rescisson of contracts so far as it can be effected by the 
institution of a suit, S. 35 sets out the three exceptional 
cases to the general rule that a contract cannot ordinarily 
be rescinded by one party without the consent of the other; 
under S. 35 an aggrived party can have the relief without the 
consent of the other party, if the case falls under any of 
the three clauses. A plaintiff comin^ under this chapter can- 
not have rescisson of a part; he must, if he choose, sue to 
have the whole contract set aside., 


What is rescisson ?— The relief of rescisson is 
exactly the opposite of specific performance. It is one of the 
means by which a contract may be discharged. Under the 
Contract Act, parties get a right to rescind if the case, falls 
under any of the S$. 19, 39, 53, 55, 67, 153, and by reason 
of the conduct of the other party in relation to the contract, 
e. g., when it is voidable. 


* “ Any pei'son interested in a contract ’’—In 
1919 one D executed a sale deed in favour of his near 
relation S. D died in 1920. In 1923 the representatives of D 
sued to set aside the deed alleging that S took advantage 
of the cricumstance that D was a man wanting in common 
sense and associated with vicious persons and that S fraud- 
ulently obtained the sale deed without consideration and by 
misrepresenting to D that he would properly manage the 
property, and would make a good provision for D’s maintena- 
nce. It was contended on behalf of S, that the suit being one 
to set aside a document on the ground of fraud or undue 
iniluence, the right to sue did not devolve on his personal 
representatives, inasmuch as the relief given by sections 19 
and 19A of the Indian Contract Act must be confined to the 
actual party, who bad been defrauded or on whom the undue 
influence had been exercised, it was held that the suit was 
maintainable under S. 35 as heir was “ a person interested 


1 Inderprasnd v. Campbell 7 Cal. 474. 
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is a cantract ” and as sacb entitled to get tbe contract set 
aside.' A suit can be brongbt by a legal representative to 
set aside a docnsieat which has been induced by fraud or 
undue influence. 

A meniber of a joint Hindu Family may have the contract 
entered into by the manager with a third person rescinded 
if be is defrauded thereby.^ 

When a contract is “ voidable "—To determine 
this we mast turn to the Indian Contract Act, Ss, 19-20. 
A contract is said to be voidable when it is enforceable by 
law .at the option of one or more of *he parties thereto, but 
not at the option of the other. A contract is sonetimes 
voidable in itself (ab initio) or is rendered such by the 
mistake of the other party thereto. The first class covers 
cases where consent to the agreement is obtained by coercion, 
undue influence, fraud or misrepresentation. The second 
class covers cases falling under Ss. 39, 53. 35; 57, and 153; 
the third class would cover cases falling under Ss, 20 and 22 
Indian Contract Act. .A. contract that is void is necessarily 
voidable and so casrs of mistake also are covered by this 
section. It is therefore thht the word “ voidable ’’ in the 
section is to be read as including contract that are strictly 
speaking void beacuse of mistake of fact or law— which is 
within the province of a court of equity. A contract origin- 
ally voidable must continue to be so at the time of suit for 
rescisson. The party may elect to rescind by words or conduct. 
The right to rescind cannot be exercised if in the meantime 
an innocent third person has acquired an interest in the 
property or in consequence of the delay the position even of 
the wrong-doer is affected. 

CASES 

Burges’ case.^ A share-holder induced to become so by 

1 Shravan Qopa v. Kashiram 51 BOm. 533. 

2 Ravji.v. Qangadharbhal 4 Bom. 29. 

3 Clough V, L. & N. W, R. Co. L. E. 7 Ex. Ch. 35. 
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fraud cannot after the Company is wound up, sue for 
rescisson, because the rights of innocent third parties would 
be affected thereby. i 

Vigers v, Pike.^ There can be no rescisson if a lessee 
of mines being fully informed of the circumstances entitling 
him to set aside the lease goes on working at the mines 
for profit, 


Fauel V. Wright. 3 A deed was held void having been 
signed through a mistaken belief that it was a lease whereas 
it was in fact a transfer of a mortgage debt. 


“ What is a terminable contract A contract 
is said to be terminable when it reserves to one or both of the 
contracting parties a power in certain specified circumstances 
to rescind the contract. It is a contract which contains a 
stipulation that in a certain event it may be put an end to ; 
stipulations for the right to rescind may vary greatly and 
much turns on their special form ; but the general principle 
is that they must be acted upon bona fida, that the occasion 
must within the stipulation and the right must be used as 
soon as it arises, and once waived it cannot be acted upon. 
The stipulation rendering the contract terminable may be as 
to the happening of a certain event ( conditions subsequent ) 
or as to the non fulfilment of a specific term of the contract 
( breach of a warranty ) ; in the former case the contract is 
not utterly void ; it can only be rescinded by the party 
injured thereby ; in the latter case, the person who fails to 
perform his own part cannot rescind, unless having done 
all that is incumbent on him, he is unable to do it. 

A contract that is unlawful— The clause applies 
only (a) if the contract is unlawful for cases not apparent on 
the face thereof and ^b) if the defendant is more to blame than 
the plaintiff. The specific relief of rescission is not therefore 
applicable if the nullity of a contract is apparent upon the 


1 15 Ch. D. 5M. 

2 8 Cl. S F. 562. 

3 64 L. T, 
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face of it or if the parties are in pari delicio. In order that 
contract should be set aside under S. 35 cl. {b), the plaintiff 
should be shown to have been less to blame in the trans- 
action than the defendant.' Cl. (6)‘re!'ers to a contract that 
is apparently operative and realty unlawful. In this respect 
“ rescission ” differs from the remedy of cancellation given 
by Ch. V.— the latter being applicable alike to void and 
voidable instrument whether the nullity is apparent or not ; 
If the direct object of a coniratt is unlawful the contract 
would be void under S. 23, Indian Contract Act ; with such 
cases, S. 35 has no concern. It reiers, as vve have said, to 
contracts where the direct object may be innocent but is de- 
signed to further an illegal purpose. Agreements in which an 
unlawful purpose taints collateial and innocent transactions 
are within the province of Cl. (4’) to S. 35. But this one 
condition is not enough ; a court of equity follows the rule 
of common law as to participator? in a crime and does 
not grant relief if the parties are equally in the wrong. In 
pari delicio potior est conditio posiideiUis. The parties being 
in delicio is not sufficient ; they should be in pari delicio. 
Rescission is allowed when the one is wholly innocent as 
was in Cowan v. Milbourn- or he may be only partially 
guilty — having entered into the contract under extenuating 
circumstances, as was in Atkinson v. Danby.^ 


Sariiri v. Vasudev.'*' A and B mother and daughter exe- 
cuted a document in favour of C a nephew of A ; it purported 
to divest A and B of the entire property of the Illom of which 
they were sole proprietors and to vest it in C in consider- 
ation of his promise to marry and raise up heirs to the Illom, 
and to maintain A and B till their death, B sued to rescind 
and it was held that the object being to defeat the right of 
escheat of the Government, the same was against public 
policy and parties being in pari delicio, no relief could be given. 


1 Hari V. Naro 18 Bom. 34<i. | 3 6 M. & N. 778. 

2 L. K. 2 Ex. 230 I 4 9 Mad. 215. 
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C owan A agreed to let a set of rooms to 

B for deliveriag lectures ; B intendad to lecture on subjects 
forbidden by law. A did not know this but on becoming 
acquainied wilh the iacts. he was allowed to rescind, he 
being entirely innocent oi the ualawtul piupose. 


ALkinson. v. Danbyr A, a debtor anxious to compound 
with his creditors at a certain rate, was forced to give an 
additional sum to one oi the creditors who otnerwise refused 
to consent to the composition : the debtor was afterwards 
allowed to rescind the promise to pay the additional sum of 

that creditor because he was not in pari delicio with that 
creditor. 


Default in fulfilling^ the terms of a decree— 
This clause refers to a particular kind oi decree, viz, one for 
specific performance of a contract for sale or to take a lease; 
in that case it is clear that ii the purchaser or lessee commit 
default, the other party should have given relief given unto him. 
In Bugland the relief is given by an order in the same suit in 
which the decree was passed ; whereas S. 35 of the Act 
would seem to require that a separate suit be brought for 
reschsiou ; the aggrieved -party used not necessarily sue for 
rescission ; he may ask for and obtain an order in the nature 
of specifc perfomance appointing a tune within which it must 
be performed, or may ask for rescission— the remedy given 
by S. 35 Cl. (r). Paras 2 and 3 to Cl. \c) should be read 
along with this ; para 2 calls upon the purchaser it he is 
iound by the court to be in wrongful possession of the subject 
matter to pay the vendor the rents and profits received by 
him. The order for this may be made in the original suit in 
which the decree was made and not complied with, and the 
court may also allow rescission in that same suit requiring 
the vendor to file a fresh suit. This however is an exceptional 
case ; the general rule is that there should be a separate 
suit. There are thus 3 stages ; the usual decree for specific 
performance, the default by the purchaser, and application 

1 2 L. R. 2 Ex. 230. 


1 6 M, & N. 778. 
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for rescission.’ The English practice seems to be the better 
one. There Is a difference of opinion as to the construction 
of the word “ in the same case." According to the latest 
decision of the Bombay High Court, the words “ in the same 
case ’’ in the last paragraph of .s. 35 refer to Cl. (c). The 
Court therefore is empowered to make an order in the suit 
in which a decree has already been made to rescind the 
contract, instead of putting the opponent to file another suit 
for rescission.^ In a very recent case decided by the same 
High Court it was held that in any event the case of defaul- 
ting vendor ( in the other Bombay case 2 the purchaser was 
the defaulter ) who has obtained a decree for specific perform- 
ance is not covered by S. 35 and a new suit for rescission 
must be filed. 

Recently it has been- held that S. 35 (c) applies to both 
the plaintiff- vendor and the defendant-vendor and it enables 
them to have the contract rescioded in the very action in 
which the decree for specific peformance was made.'' 

In a suit for specific performance of a contract ior sale, 
the decree is in nature of a preliminary decree. Ordinarily 
Courts avoid passing final decree but leave it to move the 
Court for an order rescinding contract.^ 

36 Rescission for mistake — Rescission of a con- 
tract ( in writing ) cannot be adjudged for mere mis- 
take, unless the party against whom it is adjudged 
can be restored to substantially the same position 
as if the contract has not been made. 

1 Slone V. Marsh 35 Ch. D. 188. 

2 Kurpal V. Sharnrao 25 Bom. L. R. 234. 

3 Chalurbhui v. Kalyanji 29 Bom. L. R. 399. 

4 Per Venkatasubba Rao J. in Akshayalingam Pillai v. Avayambalam. 
mal (1933) 56 Mad. 804. 

5 Qocul Prasad v. Fetelal 1945 N. L. J. 500 Shrimurti Parsantaji v. 
Qulabchand A. 1. K, 1943 Nag. 111. 
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NOTES 

Sections 36 and 38 distinguished— Section 36 
besides being limited to rescission on the ground of pure 
mistake, i. e., ( not accompanied by any other vitiating 
element ), gives expression to the first limitation to the right 
of rescission, viz., where it is not possible to restore the 
parties to stains quo ante, the other being where a thiid party 
has in good faith and vaiue, acquired an interest under the 
contract ; whereas S. 38 lays down the general rule of equity 
“ that he who seeks equity must do equity.” It does this by 
saying that “ the court may require party to whom the 
relief of rescission is granted to make any compensation to 
the other which justice may require.'’ No ruie is laid down 
as to the amount of compensation ; it is left in the discretion 
of the court. The object of both the sections is in a sense 
to place the parties in the position in which they would 
have been it the contract had not been made. S. 3b does not 
differ materially from S. 38 : the former seems to imply 
that a greater degree of exactitude of restoration is required 
in such cases than in others. If the ground of rescission is 
“ mistake, ” the interests of the innocent defendant who has 
not contributed to it have to be scrupulously guarded by the 
court. Rescission is always adjudged on equitable terms. If a 
plaintiff is not allowed rescission under S. 36, he does not 
lose his other remedy, e. g., damages.' 

Duke of Sutherland v. Heatcote.^ The plaintiff sued to 
set aside the lease on the ground of mistake, but relief was 
refused to him because he was not prepared to give up pos- 
session of the lands comprised in the lease. In the case of 
immoveables, status quo can be had by restitution of the 

property, with an account of mesne profits and an allowance 
for any deterioration, 

2. Mistake of law how far ground for rescission- 

To start with we have the maxim “ ignorantia Juris non 

1 Enlarger v. New S. P. Co. 3 C. 1278. 

2 L. R. 1892; 1 Ch, 475- 
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fxcasff/,’-'— Ignorance of law is no excuse. This rule is strictly 
construed, would not allow a contract to be rescinded on 
the ground of any mistake of law ; bat this strict rue is now 
to some extent relaxed. As Story puls it an act done ui-der a 
mistake of law is g neraiiy valid . nd obi gatory ; mere mistake 
of law unailenaed with special circumstances will furnish no 
ground for the interference of a court of equity, for listening 
too readily to such excuses would be giving great opportu- 
nities for the pratice of fraud. The tendency of late is to 
narrow rather thcin enlarge the operation of exceptions. 
However though the courts interfere, there is no settled 
principle laid down for future guidance; the decisions indicate 
that the relief though apparently on ground of mistake is 
really on other grounds; that there a mistake of law is not 
foundation 6f relict but is only the medium of proof to 
establish some other proper ground of relief, e, g., undue 
iniluence, imposition of mental weakness, etc. With this view 
judges have attempted to put limitations on the maxim in a 

course of decided cases and so we have now the modern rule 
that a mistake of foreign law is equal to mistake of fact; 
and so is a mistake of private rights a mistake oi fact. The 
words “ ingorance of law ” are econstrued to mean only 
ignorance ot a general rule oi law oi the realm, not ignor- 
ance of a right depending on mixed questions of law and 
fact, or on the true consideration of a particular instrument, 
or of particular private rights or of foreign law.‘ Private 
right is a matter oi fact but may be the result also of a 
matter of law; even then the court interferes. Ihe distinction 
between a mistake of fact and that of law seems, to be 
one oi policy rather than of principle. The test is upon what 
false assumption was the contract directly and immediately- 
founded? If one of law, there will be no relief, if one of 
fact though that fact may be the result of a matter ot law 
there will be relief. Where a mistake of fact is a ground 
for relief, it is not the less so because the person who has 
made the mistake had the means of knowledge.^ 

1 Cooper V. Piiipis L. K- 1 H. L. t49; Earl Beauchamp v. Winn, L. R. 

6 H. 223; Bingham v, Bingham, 1 Ves. 126. 

2 Wilmot V. Barber 15 Ch- D. 66. 
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37 Alternative prayer for rescisson in suit 
for specific performauce—k plaintiff instituting a 
suit for the-specific perionnaiice of a contract in 
writing may pray in the alternative Utat it the 
contract cannot be specifically enforced, it niciy be 
rescinded and delivered up to be cancelled; and the 
court if refuses to enforce the coiitract specifically, 
may direct it to be rescinded and deliver up 
accordingly. 


NOTES 


Operation of S. 37— The provision made in Section 
37 is in accordance with English practice; it must be remem- 
bered that it is not allowablo to set up two inconsistent 
states of fact and to ask in the alternative or4otally dilferent 
forms of relief on wholly inconsistent ground, The alternative 
relief claimed as tinder S, 37 must be based on the same 
state of facts as the prayer for specific performance though 
different conclusions as to law.' 

Cowly V. Pocie.- An action to set aside a transaction 
for fraud or in the alternative for specific performance of a 
compromise is not maintainable; this reverse of mode seeking 
relief is not permissible; but a person may sue for specific 
performance and urge that if the court is against him on 
that ground, the contract may be wholly rescinded. 

j8. Court may require party rescinding to do 
equity— On adjudging the rescisson of a contract, 
the court may require the party to whom such 
relief is granted to make any compensation to the 
other which justice may require. 

1 Hagkins v. Lambert 1 J. H. 45'J. 

2 1 H & M. 2q. 
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NOTES 

Compensation— This section leaves it to the court to 
fix the compensation according to the justice of the case ; 
the nature and extent of the right of the defendant to comp- 
ensation in case of rescission is discussed in England in Newbig 
ging V, Adain.^ This section is not concerned with the case 
of a plaintiff who seeks rescisson and also damages; it refers 
to the special case where a defendant in a decree for rescis- 
sion of a contract is entitled to compensation. No question as 
to compensation can arose ander S. 3d, where an action for 
rescission is dismissed. Where both parties are innocent, 
compensation has to be considerable; but where the rescission 
is due to the misconduct of the defendant, the latter is not 
entitled to much consideration at the hands of the court. S. 38 
is a supplement to S. 36. Both there read together- empha- 
size the rule from the point of view of the person against 
whom rescisson* is adjudged that there can te no rescisson 
where there is no possibility of restoration in fact or equity 
— S. 3(3 requiring as to condition of rescisson his substantial 
restoration — which S. 38 suggests that this may in some 
case bb effected by pecuniary compensation. 

( See notes to S. 36 ), 


CHAPTER V. 

OF THE CANCELLATION INSTRUMENTS. 

39. When cancellation may be ordered kx\.j 
person against whom a written instrument is void 
or voidable, who has reasonable apprehension that 
such instrument, if left outstanding, may cause him 
serious injury, may sue to have it adjudged void or 
voidable; and the Court may, in its discretion so 
adjudge it and order it to be delivered up and 
cancelled. 


1 H. L. 13 A. C. 308, 
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If the instrument has been registered under the 
Indian I^egistration Act, the Court shall also send a 
copy of its decree to the officer in whose office the 
instrument has been so registered; and such officer 
shall note on the copy of the instrument contained 
in his books the fact of its cancalletion. 

ILLUSTRATIONS 

(«) A, the owner of a ship by fraudulently representing 
her to be seaworthy., induces B, an underwriter, to insure 
her. B may obtain the cancellation of the policy. 

(b) A conveys land to B, who bequeaths it to C and 
dies. There upon D gets possession of the land and produces 
a forged instrument stating that the conveyance was made 
to B in trust tor him, C may obtain the cancellation of the 
forged instrument. 

(c) A. representing that the tenants on his land were 
all at will, sells it to B. and conveys to him by an instrum- 
ent, dated the 1st January, 1877. Soon after that day, A 
frandulently grants to C a lease of part of the lands, dated 
the 1st October, 1876, and procures the lease to be registe- 
red under the Indian Registration Act. B may obtain the 
cancellation of this lease. 

(d) A agrees to sell and deliver a ship to B, to be 
paid for by B’s acceptance of four bills of exchange, for 
sums amounting to Rs. 30,000, to be drawn and accepted, 
but the ship is not delivered according to the agreement. A 
sues B on one of the bills, B may obtain the cancellation 
of all the bills. 

- Quia timet— Nature of the relief— 'T\iQ jurisdiction of 
a court of equity to order cancellation and delivery of 
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agreements, deeds; &c., is based upon the administration of 
a protective or preventive justice. The court will interfere to 
prevent multiplicity of suit, or irreparable mischief before it 
actually takes place on the principle, of quia timeU “ The 
party is relieved upon the principle, as it is technically 
called quia iimei\ thal is for fear that such agreement, 
securities, deeds or other instruments may be vexatiously or 
injuriously used against him, when the evidence to impeach 
them may be lost; or that they may now throw a cloud of 
suspicion over his title or interest,” j The relief as to 
cancellation of an instrument under this Section is founded 
upon the administration of the protective justice. The relief 
in question is granted before any violation of the plaintiil’s 
lights takes place; though no actual injury has been susta- 
ined, the court interferes because it is apprehended from the 
the peculiar relation between the parties.’’^ 

Relief is dicrelionary—k party is not entitled to this 
relief as a matter of right. Its exercise is a matter oi sound 
judicial ciscretion “ to be exercised by the court according 
to its own notion of what is reasonable and proper under all 
the circumstances of the particular case. The court has 
even when it grants the relief, the power to put the plaintiff 
upon terms; i, e„ the relief can be granted on certain 
conditions ii it thinks necessary to do equity to that other: 
The court has to proceed on the principle.— ' He who seeks 
equity must do equity." 

Conditions for (he relief— \n order that S. 39 may 
apply the plaintiff must make out— 

(i) that the instrument is void or voidable as against 
the plaintiii— 


1 See fctory on equity, Ss. 694, 701, 710, 730, 

2 Chhaganlal V. Dhoudu 27 Bom. 607, Jeka Dola V. Bai 7ivu 39 Bom. 

U R. 1072. 
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(t') that he has reasonaable apprehension of injury 
from the instrument if it is left outstanding— 

{Hi) that the threatened injury is serious— 

(iv) that the court ought under the circumstances of the 
case in the exerise of its discretion to adjudge the instrument 
void or voidable and order it to be delivered op and cancelled,* 

Jnierference ov appeal— Tht exercise of discretion by a trial 
court under this section is not to be interfered with in appeal 
except on strong grounds that the plaintiff has failed 
to show grounds for any reasonable apprehension of serious 
iniury .2 

Object of the saiY— The express wording of S. 39 indi- 
cates that suits under the section have to be confined to the 
object mentioned, viz., to have the instrument adjudged void\ 
or voidable and to have it dgii»6Ce4.up and cancelled . This 
section will not apply it the real object of the suit is to ob- 
tain a declaration under S, 42 and not cancellation,^ 

Ordinarily where a plaintiff is out of possession and he 
is in a position to claim a decree for possession, he should 
not be permitted to obtain merely a decree for the cancel- 
lation of an instrument according to which, if genuine, he 
has no title. '* 

It has been recently held in Calcutta case that a suit 
for cancellation of an instrument of transfer of land by a 
person who has transferred his inteiests in land to another 
before suit is maintainable.^ 

1 Per Jenkins C. J. in ValimaMoaiad v. L'atiu 25 Loro. 10, 18-19. 

2 Bhamar Rai (180 ) A. W. N. 147. 

3 Ja'iba Pandey v. .■'aha rabib. 5 All. 3 2. 

4 Sliankarl il v. Saruplal 34 AH. 140. 

5 R^dhi Sunder 1( tyvsakt: i>aJa Koy A 1. 1!. 1036 Cab 714. Balakrain 

V. Gaiiga Bisan. A. 1. R. 1940 Pat. 133. Kalprasad v. Chandra Mai. 

A. I. K. 1934 All, 1071. Jagat Singh v. Behari Lai A. I. R. 1942 

All. 104. 
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Rescission, and cancellation : Difference bet- 
ween Chapters 4 and 5— The relief given under Gh. 4 
is where the contract is either voidable only or its unlawful 
ness or nullity is not apparent on its face ; but Ch, 5 includ- 
es void as well as voidable instruments, whether the nullity 
be apparent or not with this limitation that there must 
be reasonable apprehension of serious injury. Again Chapter 
4 speaks of rescission of contracts only, whereas under Ch. 
5, any instrument whether it be, a ; contract or a will or 
settlement, or any other, can be cancelled. S. 39 is wide 
enough ; any one not even a party to an agreement, can sue 
for cancellation provided the instrument is voidable against 
him.' Relief is always given if the illegality or nullity is non 
apparent : “ ff an instilment is void and ought not to be 
used, it is against conscience for the party holding it to 
retain it since he can only retain it for a sinister purpose,” 
But where th& illegality is apparent, there can be rarely any 
reasonable fear of injury ; and so courts require clear evi- 
dence justifying apprehension ; the same principle applies to 
time expired documents which, originally valid, have by sub- 
sequent events become fuvctus officio and void. A person can 
not come under S. 39 if he has no interest in the subject- 
matter of the instrument. Section 36 applies if an instrument 
is obtained by undue influence.^ 

There must be reasonable apprehension— This 
is a question of fact ; whether there is reasonable appre. 
hension or not is question depending upon the illegality or 
unlawfulness of the instrument that appears on the face of 
it ; as we have seen above, the court interferes when it is 
not apparent ; but if it is, ordinarily it does not interfere 
for in that case ” there is no danger that the lapse of time 
may deprive the plaintiff of his full means of defence nor can 
it be said that such a paper would throw a cloud over his 

I Ishwar v. Dewar 27 Bom. 146. 

'2 Jhuna V. Becuarain 9 AL. 439. 

3 Mamusioghv. Umad&t Ponde 12 All. 523. 
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title or right or diminish its security, nor is it capable of 
being used as a means of vexatious litigations of serious 
injury,” In every case there may be apprehension; but to 
bring the case under S. 39 the same must be reasonable.^ 
The non-payment of inadequacy of consideration of a 
sale deed is not a sufficient ground for cancellation.^, 

Insirumeni—h person can sue for cancellation of an 
alleged forged receipt purporting to be in discharge of a 

mortgage debt due by him to the plaintiff. A receipt is an 
instrument.3 


The effect of the declaration in a suit under S. 39 of 
the Specific Relief Act that the instrument is voider voidable 
is not to include the relief that the instrument should be 
delivered up and cancelled. It is necessary that such relief 
if sought, shall be expressly prayed for.4 

Registration— In Mohima Chunder v. Jaglakishore^ 
this section was held to contemplate and provide for a suit 
to have a document cancelled and declared void when the 
defendant in whose favour it was said to have been executed 
obtained an order from the District Registrar under the 
Registration Act for its Registration, although the plaintiff 
had appeared before the District Registrar and the Sub- 
Registrar and denied the genuineness of the document alleg- 
ing it to be a forgery. 

Illustrations— Illustrations (a) and (ft) are instances 
of contracts between the parties to the suit for cancellation ; 
whereas illustrations (c) and {d) are examples of instruments 


1 Ko^raeaspa v. Che' vispa 2.3 Bom. 375, 

Radha Sunder v. Sakti Pada A. I. R. IS36 Cal. 714. Jeku Dula v. Bai 
Jivi 39 Bom. L. R- 1072. 

2 Kilara v. Kolaya 13 M. L. T. 521. 

3 Vencata v. Srinivasa 7 M. L. T. 270. 

4 Radhasundari Ray v. Saktipada Ray (1935) 62. Cal. 479 ; See also 56 
Mad. L. J. 394 which is dissented from and 54 All dlz. 

Followed in A, I. R. 1940 Pat. 133 (Balakrara v. Ganpa Bisan.) 

5 7 Cal. 736. 

14 
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other than contracts, and in neither is the plaintiff an 
apparent party to the instrument, 

Chagandas v. Dhandu.^ On the 16th March 1899 the 
firm of C, brought a suit against D and one Babu to recover 
a sum due on a bond passed by them to the firm; the 
defence Was that bond was void being passed for a balance 
due on a wager ; while this suit was periding on the 13lh 
June 1899 D brought a suit to have the above bond can- 
celled under S. 39, Specific Relief Act. The sub-Judge decided 
both the suits together, he dismissed the first suit and 
allowed the second. It was held by the High Court that no relief 
should have been granted in the second suit for there could 
be no fear that the plaintiff would suffer serious injury if he 
did not bring that suit ; he had already raised that plea in 
the first suit. 

40 What instruments may be partially can- 
celled . — When an insrumtnt is evidence of different 
rights or of different obligations, the court may, in 
a proper case, cancel it in part and allow it to stand 
for residue. 


ILLUSTRATION 

A draws a bill on B who indorses it to C, by whom it 
appe.irs to be indorsed to D who indorsed it to E, C’s 
indosement is forged. C is entitled to have such indorsement 
cancelled leaving the bill to stand in other respects. 

Scope of S. 40— Ordinarily the document is cancelled as 
a whole ii it is vuid ; but it is often that different rights are 
evidenced thereby ; in Such cases equiiy requites that there 
should be cancellation only of a part that is void or voidable. 
But then a ground for cancellation must not be combined 
with a totally inconsistent charge as was done in Iy.ipa v. 


1 27 Bom. 607i 
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Ramalaxmanux where A whose name appeared in the sale 
deed as an executant having sued for cancellation, alleging 
forgery, and that if it was not forgery, the execution of the 
deed has been obtained by fraud and that it was void for 
want of consideration— the suit was held not maintainable. 
But where the defendant got hold of the original document 
from the plaintiff’s custody and fraudulently endorsed the 
receipt of payment of Rs. 1,200 on the mortgage deed, a 
suit for the cancellation of the endorsement fraudulently put 
upon the mortgage-deed by the defendant was held main- 
tainable. The endorsement itself was regarded as a document.^ 


Inderprasad v. Campbell..^ A agreed to cultivate indigo 
for B during a certain number of years on certain lands 
situated in different villages in respect to a portion of which 
lands, A was a sub-tenant only. A lost possession of this 
portion because his landlord not having paid his rent was 
ejected. A sued to have so much oi the contract as related 
to those lands cancelled because performance was impossible 
through no neglect oi his. It was held that he could sue 
under S. 40 because the instrument related to cultivating in 
different villages and was thei-efore evidence of different rights 
and obligation. 


41 Power to require party for whom instru^ 
ment is cancelled to make compensation-On adjudging 
the cancellation of an instrument, the court may 
require the party to whom such relief is granetd 
to make any compensation to the other which 
justice may require. 


NOTES. 

Power of court to order compensation— >It does 
not follow that because a party succeeds in securing a verdict 


1 13 Mad. 549. I 39 All. 103 . 

2 Ram C bandar Y. Qangasaran j 3 7 Cal. 474. 
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for cancellation he is relieved of all his obligations under 
the transaction ; the transaction may no doubt be indefensible 
but still some consideration may have passed from the other 
side, and there is an equitable right to compensation It is there- 
fore that this section empowers the court on adjudging 
cancellation to call upon the plaintiff to make compensation to 
the defendant or put the plaintiff upon terms as equity 
requires. 

CASES 

Mason v. Gardiner. ^ In usury cases the borrower maybe 
called upon to pay the debt fairly due. 

Halrook v. Sharpey^—yNh&n annuity securities are cancel- 
led on the ground of want of registration, the court has 
to direct an account of recipts and payments on each side 
and require the just balance to be paid by the proper party. 

Ra\ah Ajitsingh v. B\\aisingh^—On adjudging cancella- 
tion of a hypothecation and sale deed on the ground that 
the granter’s manger and lender colluded, the court ordered 
that the plantUf should repay the sums actually paid to the 
manager or borrowed by him in the course of a prudent 
management of the estate. 

Advances to a minor— Where money has been 
advanced to an infant on mortgage with full knowledge of 
his infancy court can in the exercise of discretion conferred 
on it by Ss. 33 and 41 refuse to order its return by the 
infant to the other party.* In settini; aside a sale made on behalf 
of a minor by an unauthorised person, the court may under 
this section make it a condition that the minor should refund 
the amount by which his estate and himself were benefited, * 
but the court will award compensation only in a proper case. 
Where the plaintiff sued to obtain declaration that the 

1 4 Bro. C C. 436. 

i 19 Ves. 131. 

3 L R. 11 L. A. 211. 

4 Mohri Bibi v. Dhurmo Das. 30 Cal. 539. 

5 Datiharamv. Vinayak Bom; 18; Limbaji Bavji 49 Bom. 576 

Followed in ( 1926 ) 7 Lab. 35, 
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sale-deed passed by her to her deceased husband's 
brother was not valid as having been executed during her 
minority and to recover possession of the property and 
where defendant contended that the plaintiif was estopped 
because she represented her-selt as being a major where 
she must have known that she was a minor, and questions 
were raised as to whether the plaintiff was estopped on 
account of the representation made by her and ( 2 ) whether 

the court should have directed the plaintiff to restore the 
consideration money, it was held that the plaintiff was not 
estopped, there being evidence that the defendant was not 
deceived by what she told him in as much as he had made 
inquiries about plaintiff’s age from the plaintiff’s father and 
from other sources and that there was no equity in favour 
of the defendant to direct the plaintiff to restore the consi- 
deration money,' Where a Mahomedan minor brought a suit 
for declaration that sale by the defacto guradian ( mother ) 
was void, and for possessesson of properties from alienee 
with mesne profits, held plinatiff had obtained a solid benefit 
by a transaction carried out bonafide for consideration ; 
he should not be allowed both to approbate and reprobobate 
i, e. to get benefit of transaction and at the time to treat 
document as void.^ 

Where A, a minor falsely represents to B that he is a 
major, when in fact he is a minor and thus induces B to 
buy his land, and B believing in the representation pays for 
the land, A can have the sale set aside on the ground of 
minority at the time of the sale, only on condition that he 
repays the purchase money.^ 

But where innocent purchaser or alienee has alvanced 
money to minor without knowledge of the minority, or on 
false representation by minor, an order for refund can pro- 
perly be made against minor/ 

’ 1 Qurushdidaswawy v. P.irawa 44 B'Jtn. P. 175. 

2 Rahiitiabibi V. Amat 'ul M.inon Beg A. I. R. 1936 Mad. 140 

3 T. P. Apoaswaini Ayyingar v. Narayan Sw mi Avyar ( 931 ) St 

Mad 11 e. See als'i Hamath Konwar v Indar Bahadur Singu 45 

All. ( P. C. i; Khan Out v. Lakha Singh (1938) 9 Lah. 701 (F. 8.); 

4 Hanumat Rao V. Sitarammya A.l.R. 1939 .Mad 106; Abdul Subhau Kban 

V. Nasrat Ali. Khan A.l.R. 1937 oudh. 170 
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CHAPTER VI 

OF DECLARATORY DECREEa 

42 Discretion of Court as to declaration of 
sXaius or right — Any person entitled to any legal 
character, or any right as to property, may institute 
a suit against any person denying, or interested to 
deny, his title to such character or right, and the 
court may in its discretion make therein a declara- 
tion that he is so entitled, and the plaintiif need 
not in such suit ask for any further relief. 

Bar to such declaration — Provided that no 
court shall make any such declaration where the 
plaintitf, being able to seek further relief than a 
mere declaration of title, omits to do so. 

Explanation — A trustee of property ij a person 
interested to deny ” a title adverse to the title 
of some one who is not in existence, and for 
whom, if in existence, he would be a trustee. 

ILLUSTRATIONS. 

(c) A is lawfully in possession of certain land. The inhabi- 
tants of a neighbouring Tillage claim a right of way, across 
the land. A may sue for a declaration that they are not 
entitled to the right so claimed. 

(b) A bequeaths his property to B, C and D, to be equ- 
ally divided amongst all and each of them if living at the 
time of his death, then amongst their surviving children. No 
such children are in existence. In suit against A's executor 
the court may declare wheather B, C and D, took the pro- 
perty absoulUly or only for their lives and it may also declare 
the interests of the children before their rights are vested. 
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(t) A covenants that if he should at any time be entitled 
to property exceeding one lack of rupees, he will settle it 
upon certain trusts. Before any such property accrues or any 
persons eniilled uniet tie trusts are a.sc^rt.i neJ ha injlilntes 
a suit t) obtain a d cliratioi ihit ihe cjreitint is void lor 
uncertainty. The court may muke the declaration. 

(d) A alienates to B property in which A has merely a 
life interest, The alienation is invalid as against C who is 
entitled as reversioner. The court may, in a suit by C against 
A and B, declare that C is ^ entitled. 

(e) The widow of a sonless Hindu alienates part of the 
property of which she is in possession as such. The person 
presumptively entitled to possess the property if he survive 
her may in a suit against the alienee, obtain a declaration 
that the alienation was made without legal necessity and 
was thereiore void beyond the widow’s liielime. 

(f) A Hindu widow in possession of property adopts a 
son to her deceased nusband. The person presumptively en- 
titled to possession of the property on her death without a 
son, may, in a suit against the adopted son, obtain a decla- 
ration that the adoption was invalid. 

(g) A is in possession of certain property. B alleging 
that he is the owner of the property, requires A to deliver-it 
to him. A may obtain a declaration of his right to hold 
the property. 

(h) A bequeaths property to B for his life, with remain- 
der to B’s wife and her children if any by B, but if B dU 
without any wife or children, to C. B has a putative wifeji 
and children, but C denies that B and 0 were ever lawfully 
married. B and her children may in B’s lifetime institute a 
suit against C and obtain therein declararion that they are 
truly the wife and children of 15. 
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Origin and nature of declaratory relief— la 

England formerly it was the practice of Equity court to, pre- 
face their decrees by declaration of rights or title or of 
matters of fact introductory to the relief about to be given ; 
but this declaration was not made except as introductory to 
the relief ; so also in Scotland there used to be a remedy a 
“ declarator "—a declaration of right apart from all further 
relief. It referred to action whereby it was sought to have 
some right of property or of status or other right judicially 
ascertained and declared ; as Collett puts it, such actions 
are designed for the purpose of making that , clear which is 
at present doubtful, and which it is necessary to make clear. 
In such actions some right is craved to be declared 
in favour of pursuer, but nothing is sought to be paid or 
performed by the defender. Decrees upon such actions confer 
no new r ght ; they only declare what was the pursuer’s 
right before. 

History— The history of decrees merely declaratory is 
interesting. Such decrees are an innovation and they first 
obtained authoritative sanction in England by 5. 50 of Chan, 
eery Procedure Act. 1852. Before this it was not the prac- 
tice of the Court in ordinary suits to make declaration of 
right except as introductory to relief which it proceeded to 
administer.* Seven years later, India followed suit with S, 15 
of the Code of Civil Procedure, 1859, when it was enacted 
that ; “ No suit shall be open to objection on the ground 
that merely declaratory decree order is sought thereby and 
it shall be lawful for the civil Courts to make binding decla- 
rations of right without granting consequential relief.” This 
section was however repialed by Specific Relief Act of 1877 
and is substituted by S. 42 which Is now the only provision 
of law under which a suit for a declaratory decree can be 

1 Deokali Koer v. Kedar Nath 39 Cal. 708 
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brought in India.' The old enactment was very narrow in 
its scope : The general principle laid down by the Privy 
Council in ihe old cases was that a declaratory decree ought 
not to be made unless there is a right to some consequential 
relief which, if asked for, might have been given by the 
•Court or unless in certain circumstances a declaration of 
right is required as a step to relief in some other court, a 
Compared with the provision of the present S. 42 of Specific 
Relief act, the principle was too narrow as a general state- 
ment of the light to this form of relief. 

Object of the section— The object of 5. 42 is to 
express in definite terms the kind of cases in which the specific 
relief of a declaration of right, apart from all further relief may 
be granted. At the same time care has been taken to avoid a 
multiplicity of suits and to prevent a person getting a declara 
tion of right in one suit, and immediately after, the remedy 
already available intheothei. This is clear from the proviso 
of this section ; the proviso refers to the status of the plaintiff 
at the time of filing the suit.^ The Legislature intended by 
this section that the court might grant to a plaintiff the relief 
granted by a court chancery where no relief at common law 
was available. It must be remembered that it is not the in- 
tention of the Legislature to lay it down as a rule that any 
one who claims any interest in property present or future 
ought to be allowed to ask the court to give him an opinion 
on his title.^ S. 42 merely refers to declarations as against 
the parties to the suit, not to mere declarations of abstract 
right or bare declarations of trust exclusive of any practical 
equity. S. 42 does not sanction every kind of declaration but 
only a declaration that the plaintiff is entitled to legal chara- 
cter or to any right as to any property But according to Madras 

t Kuuh'amma v. Kunhunni 16 M*d. 140. 

2 Sheosingh v. Daklio L. R. 6 L. A. 87 ; I All. 705 ; Kattsma 
Nakhalr v. Dorsinga 2 1. A. 169 ; 15 B, L, It. 83. 

3 . Qovinda v. Cerumudevi 13 Mad. 13S. 

4 . Bliugcndra v. T rigunathu 8 Cal. 761. 

5. Must Deokali Kuar 39 Cal, 704. 
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High Court decision mentioned below a suit {or mere declara- 
tion of right may not be within perfiew of Section 42, yet it 
may be maintainable. It is followed by other High Courts also.' 
This section does not contemplate a suit for a declaration that 
a valid personal contract subsists between the plaintiff anJ 
the defendant, as it is not a suit for a declaration of title to 
a iegal character or a ri^ht to property. 


A suit for the declaration of mere abstract right cannot 
be maintained. There must be some infringement actual or 
threatened of the plaintiff’s rights ; the plaintiff must allege 
and prove a denial of his right before the plaint is filed ; the 
cause of action must be antecedent to the suit and not subsequent. 


Whether s. 42 is exhaustive— According to the 
highest Judicial authority, the court’s power to make a declara- 
tion Without more is derived from S. 42 of the Specific Relief 
Act and regard must therefore be had to its precise terms.^ 
The Bombay High Court has also held that the court has no 
power to make declarations except in so far as such power is 
expressly conferred by statute.’’ The view of the Allahbad High 
Court is that the British Indian Courts have no general power 
to make a declaratory decree outside the limits formulated by 
S. 42 of the Specific Relief Act.'* It was, however, been held 
by the Madras High Court that this section is not intended to 
be exhaustive as regards the circumstances under which 


1. Ramchandra v. Ssc.-etary ot State for India 39 Mad. 808. 

Shn Kish a Ctiandn v. Mah»bir PraiaJ 55 Mad. 791. 

Secretary of StUe v. Subba RaJ 56 All- 749. 

Zamindir oi Khalli Rote v. Berro I'iilai 59 Mad. 82). 

Swayatn prabhai v. Muthu Krishna A. I. R. 1942 Mad. 362. 

Radi Ganj Coal Association v. Tata Iroa and Steel Co. 43 

Bom L. R. 403. 

Shripad Rao v. Shankar Rao 3! Bom. L R. 207. 

2. Sh^opirsan Smgi v, Ranna.idan Sin^li 43 Cal. 6'94-704 ; 43 I. A. 

VI 97. 

3. Brt Vak'uba V. Agarsinjji 34 Bom. 676.680. 

4. Bholanath v. Lachmi Nar«n (1931) 53 All. 321. 
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declaratory suits can be maintained.' Thus a suit for a decla- 
ration that an order debarring one from acting as Vakil for 
another in village courts is void is maintainable though it 
may not be covered by S. 42 of Specific Relief Act,^ The correct 
view, it is submitted, is that S. 42 is exhaustive and the 
courts have no power to pass declaratory decrees independently 
of that section.^ At all events, the proviso to Section 42 is 
paramount and its effect cannot be avoided,^ 


Essentials of the relief— A perusal of the section 
inJicates that three essentials must be satisfied to get a decree 
for declaration and that decree would even then relate either- 
to some legal character ( iegal status, e. g., legitimacy marri- 
age, divorce, adoption, &c., as in illus. (/), (A) or to some right 
to property. Collett mentions the 3 requirements of a snit 
for— declaratory decree as under: 


(/) there must be a present existing interest, however dis- 
tant the possibility of its coming into actual possession and 
enjoyment may ba. A mere contingency however proximate 
and valuable, if by virtue of it, there is no present estate or 
interest will not suffice, as in the case of the heir of a lunatic; 


■(«) there must be some present danger or detriment to 
such interest to be averted by the declaration, i. e., the decla- 
ration must not have been sought on purely speculative 
grounds ; there must have been some denial of the right ; and 

(Hi) A man who is at the time entitled, if at all, to an 
executory decree, cannot seek only a declaratory decree. 

Even if the above elemenls are satisfied it is discre~ 
Uonary with the Court to grant the relief ; it cannot be claim- 

1. Ramkrishaa v, Narayan 39 Mad. 80. 

A Ramchandra v. The Secretary of State for India 39 Mad 808. 

3, See Pollock & Mulla’s Contract Act, p 847. 6ih edition. 

4. Raja Udani Raj smgh v. Secaetary of State. 43 All. 553. 

Tulsidas v. Shivdat 9 Lah. 167. 

Fariduddin Ahmed v. .Mnrtaza All khan II Luck. 486 (1935). 
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ed as a matter of right. A court does not make a declaration 
if all the parties are not joined.* In a suit for specific per- 
formance of a contract, some of plaintiffs die, & no one is added 
as their representative, suit abates and contract cannot be 
specifically enforced. ^ It must be noted that the proviso to the 
section does not empower a court to dismiss a suit merely 
because plaintiff being able to seek further relief fails to 

do so; in that case, ail that ths court do, is to refuse 
to make declaration.^ 

The court will in the exercise of its discretion refuse to 
give a declaratory decree if the appropriate remedy exists 
elsewhere^ or where the real object of the suit is not a 
declaratory decree but to obtain an opinion on title or is a 
cloak to conceal the real relief. 

A declaratory suit cannot lie in respect of rights arising 
out of a contract. 4 It has been stated in the beginning that 
because case fulfils all 3 conditions laid down in Section 42. 
Giurt is not bound to grant declaratory decree.;— 

(1) A reversioner in whose favour a surrender was 
made cannot ask for a declaration that surrender is void. 
Jeka Dula V Bai Jivi. 39 Bom. L. R. 1072, 

(2) Where the case is of such a character that decree 

if passed, would be meaningless. Biswan Saran V Mugtala 
Hussain ^1941 ) 16 Luck 742 Mahomed Israt V Patna 
city Municipality 21 Pat. 481 1942. 

The Federal Court has not decided finally whether a suit 
that a particular statute being ultra wires lies against Govern- 
ment under this Section, Thakur Jaganath Baksh Vs. United 
province A. 1. R. 1943 F, C. at 35. 

1 Maharaja of Benarese H All. 136. • - 

2 Aziz khan V, Bholanath, A. 1, R. 1945 All 21. 

3 Kunjabehari v. Keahavlal va'Boin, 537; Pliarasram V. Bhlmbai S 

Bom. L. R. 195. 

4 Kunhamad V. KathiltMnd 167: Markuar y. Tarasinga, 18 All . 583, 

6 Shripatrao v. Shankerrao, 32 Bora. L. R. 207. 
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The plMutiff must be entitled to any legal 
character or to any right to any proper tyi— 

This is the first requirement of a suit for a declaratory 
decree. It is for the plaintiff to show by definite proof that 
he is entitled to either of the two. 

CASES. 

In Maina v. Brijmohan.^ The suit was brought for a 
decree declaratory of the plaintiffs’ title to be mutwalis and 
managers of properties from ancient times connected with 
religious observances, viz., a ghat upon the river Jumna; and 
the suit was dismissed by the Privy Council because the 
the plaintiffs had not definitely proved their rights. 

In Wajidali v. Diauutula.3 A Mahomedan brought a 
suit against a person in possession of certain property for 
a declaration that the property was wakf; he did not allege 
himself to be interested in the property further than as 
being a Mahomedan. He slated as his cause of action that 
the defendant had in a former suit between the same parties 
filed a written statement denying that the property was wakf; 
the suit was held by Petheram C. J. to be unmaintainable 
because the plaintiif did not assert any right to property nor 
had he any legal character denied by any one; his character 
as a Mahomedan was not denied by the defendant. The 
word legal character includes right of franchise a right to 
stand as a candidate inelection.4 

Any right to any property— Those that have 

1 Sheoparsan Singh v. Rvmiiandan Prnsa 1 Singh 43 Cal. G94t Deokali 
Koer V. Kedar Nath 39 Cal. 704; 71 M.ad L, J. 611 Saiyad Pitchai 
Rowth'er V Devji Rao; Haji MaTiammod V Province ot Bengal 1942 
1 Gal 211; Naran Chandra Dalpat v Sidh Nathsingh 1940 2 Cal 443; 
latrudhan Prasad V Udaw Pratup A. 1, R. 1940 Pat. 502; Nandl^ 
Khairatlal A. I. R. 1938 Lah. 074. 

2 12 All. 587. 

3 SAIL 31. 

4 A. i. R. 1946 Lah. 85 Satnar Chin v Hanoman Prasad and others. 
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read elementary jurisprudence are aware that rights as to 
property are in regard to Ihe enjoyment ot the property, 

either present or future, and in regard to real property are 
known as estates in possession or estates of present enjoyment 
and estates in expectancy or rights of future enjoyment of 
landsjWhere the actual enjoyment is postponed until the lapse 
of a specified time or the happening of a specified event ). 
Both kinds of above rights are present rights, /. e., the one 
is a present right to present enjoyments and possession, the 
other is a present right to future enjoyment; both these are 
within the scope of S. 42, but this present right to future 
enjoyment has for the purpose of this section to be distin* 
guUhed from a mere chance or possibility of rights, inasmuch 
as the former is a distinct and definite interest known to the 
law capable of alienation by the appropriate remedies and 
devolving at the death of the person entitled upon his 
representatives, which the latter is not. The former, i, e,, 

existing rights to the future enjoyments of property are known 
as reversions and remainders; these can be vindicated by 
means of a declaratory decree; the terms “ reversion ” and 
“ remainder ” are explained in notes to S. 23. To put 
briefly a reversion ” is an estate of future enjoyment 
arising not by act of parties but by operation of law—/, e., 

not expressly created by, but resulting from, the alienation 
of a particular estate, whereas a “ remainder ” is the 
fraction of interest created by express words at the same 
time as the particular estate and is so limited as to come 
into enjoyment or possession as soon as the particular estate 
comes to an end. The “ remainder ” may be vested or conti- 
ngent. If the enjoyment is postponed till the lapse of a certain 
specified time or the happening of some event, which may 
be certain to happen, it is said to be vested remainder ; if 
it is postponed till the happening of an event which is not 
certain to happen it is said to be contingent. 

A contingent remainder is a present right to future 
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enjoyment and is uncertain. It is indeed a chance of actual 
enjoyment, but is not quite a mere chance of a future right; 
it is a right recognized by law. A contingent remainder is not 
a contingent right, such a right is within the purview of S. 42, 
though in one case the Calcutta tiigh Court held the contraryi 
this is clear from illustrations^ and3 this section: they 
relate to persons presumptively entitled, for cases, see infra 
—notes on illustration. 

A suit can lie for a declaration that a minor boy is not 
the plaintiff’s son. 

A plaintiff can sue for a mere declaration if rent decrees 
are obtained by a defendant against the plaintiff’s tenants 
and he has thus thrown a cloud on his title. 

A suit for a declaration cannot be merely to set aside a 
deed which is merely of evidentially value, 

A dismissed Government servant is not entitled to a de- 
claration that his dismissal is in contravention of the rules 
for it cannot lead up to any consequential relief against the 
crown which the court is competent to grant. 

A right to attach a particular property is a right as to 
property ( Jamnabai v. Dattatraya 38 Bom. L. R. 2ol,) There 
is nothing in see 42 which bars a suit for declaration that 
a certain sale is void A. 1. R- 1936 Pat. 572. Suit for declara- 
tion of Legitimacy is maintainable under sec 42. Legal character 
includes legitimacy. A. 1. R. 1945. Lah, 266 (F. B. ), 

Haji Abdul Karim v. Mst. Sarja Begum ( A, 1. R. 1936 
' P. 23 overruled ). 

The defendant must have denied or be inter- 
ested in denying the piaintifi'’s status or right — 

4 Qangaya v. Mihalaxmi 10 Mad 90; Boirboy Bormah Trading Co. v. 

yorks Smith 17 Bom. 197 ; Qreeman v. Mohanlal 8 Cal. 12. 

2 Bai Snri Vacuva y. Aggrsingji 34 Bom. 67d. 

,'3 Satish Chonder 14 C. W. N. 516, 
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This is the second requirement of a suit for a declaration ^ in 
the absence of proof that the defendant is denying the plaintiff's 
legal character or right to any property there can be no 
cause of action. It is not necessary to prove actual denial : 
it is enough if the defendant is interested in denying it.' 

CASES 

in Bhupalram v. Luchma Ktiar .2 A Hindu widow who had 
succeeded to her husband’s estate, made a gift thereof to her 
daughter who was entitled to inherit on the widow's death ; 
the reversioners sued to impeach the gift but the suit was 
dismissed on the ground that there was no denial of the 
reversioner’s right— the effect of the gift was only to acclerate 
the latter’s succession and put her by anticipation in posse* 
ssion of the estate. ^ 

In Secretary of State v. KalidasA Where an order under 
S. 133, Cr. P. Code was made for the removal of a certain 
otta standing in front of K’s shop as being an obstruction, K. 
sued for a declaration that the land was his own and not 
that of the Government ; the action was allowed for the de- 
fendant was interested to deny K’s title to the land ; it was 
held that since the public roads were vested in Government 
by Bombay Act of 1879, the plaintiff need not wait till the 
Government has taken actual possession of the land. 

Where the plaintifl’s trustees of a Hindu temple, brought 
a suit for a declaration under this section that they were 
entitled to play music while going in procession passed a 
Mahomedan mosque situated in a public street, it was held 
that such a suit would not lie, inasmuch as playing music 
was not one of the natural uses to which public street ought 
to be put. 

1. Secretary ol Stale v. Kalidas 17 Bom. 293. 

2. U All. 253. 

3. On tho same ground, the suit was dismissed in Wajidali v. 

Dainutoli 8 All. 30. 

4. 17 Bom. 293. 

63 Cal. 1038 Lorinkpara Tea. Co. v, Qopal pora Tea. Co. 
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Per Heaton y._The right to use a street as a thorough* 
fare is a right which a court might properly declare but the 
right to pass along a street playing music, is not a right 
which the courts ought to recognise in that sense.' 

The widow of a Hindu who lived in union with his family 
having adopted a son to her deceased husband, her unmarried 
daughter sued to have it declared under this section that the 
adoption was invalid. It was held that the plaintiff was not 
entitled to maintain the suit under this section as she was 
neither entitled to any legal character nor had she any right 
to any property, her only right being to be maintained out of 
the family property and to have her marriage expenses paid 
from it. 2 

Under section 42, Right may be existing. It need not be 
vested right in Plaintiff. A person having a contingent right 
may sue for a declaratory decree on cause of action. A court 
in exercise of its discretion may refuse to make a declaration 
if it considers that right is too remote and declaration granted 
would be ineffective or useless. Court has got to exercise its 
discretion of judicial principles. 3 

The Granting: of relief is descretionary with 
the Conrt— Even if the above requirements are satisfied a 
declaratory decree is not a matter of right with the plaintiff. 

It Is discretionary with the court ; of course as has been often 
observed the court has to exercise its discretion not arbitrari- 
ly nor capriciously but like a prudent man ; and it is capable 
of correction by court of appeal. The words in the section 
are very clear and they only repeat the practice pravailing in 
English Chancery court where too discretion is required to be 
exercised with great caution.'* A court does not exercise its 

1- Venkateth v- Abtiul Kadir 42 Bom. p. 438=20 6am. L. R, p. £67- 

2. Geneah v. Rangnath 20 Bon. L. R. p. 413. 

3. Tnrak Cbandren and others v. Anukul Chandra Mukrrjee A, I. 

R. 1946 Cal. 118. 

4. Bhugendra v, Trigunath 8 Cal. 761. 

15 
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discretion in favour of the plaintiff if there is any attempt to 
evade ihe stamp law or to eject parties in possession under a 
colour of a mere declaratory title. Cn these grounds a decla- 
ratory decree has been refused.' It is for the court in the 
exercise oi its discretion to decide whether the plaintiff is 
co.npetent to sue. An improper exercise of discretion by the 
lower court is not in itself a ground for reversing the decree 
of the lower court except when it affects the jurisdiction of 
the court or the merits of the case.j Even the Privy Council 
is again a superior tribunal interfering lightly in the case of 
exercise of discretion by the lower caurt.^ If it interferes it 
must state its reasons for so doings. In graniing a declara- 
ratory decree where no consequential relief is prayed the 
court has to exercise its discretion with still greater caution. 

Proviso — The effect of the proviso to S. 42 of Specific 
Relief Act is that the Court shall not make a declaration 
in the events specified in the proviso, not that the court 
shall not grant the relief that is prayed. Where Ihe plaintiffs 
were entitled to claim possession in addition to the reliefs 
sought, it was held that the suit was wrongly dismissed 
because the plaintiffs had omitted to claim further relief^ 
The proviso is applicable only to such relief as is appropriate 
and consequent on the right asserted and not where the 
relief is merely auxiliary^. 

A court will not throw out a suit as barred by the 
proviso unless it is satisfied beyond all doubt that plaintiff 
ought to seek, further relief and yet he has claimed nothing 
beyond a declaration of title,^ 

1. Veiidali v. Dianntuailq 8 All 31 and in Qanpaigir, 3 Bom. 280; 
Chocklinga, 1 Mad. 40. 

2 Miihamad v. Khudabay 9 All. 622. 

3. Bamcfiandra r. Balmukund 29 Bom. 73t 

4. Kalikison v. flulamali )3Ca]. 3. 

5. Sakharam v. The Secretary of state for India 28 Bom. 332. 

6. Amin Chand 19 1. C. 219. 

7. Aisa Sidha |7 C L. J. 30. Venkatachalam Cheltiar v. Province 
of Madras. (1 46) M. L. I, 111. Mohammed Roza Khan v. Bebi 
Said Begum 1946 A. W. »; 9. 
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The proviso has no application to suits instituted under 
( 0 21, r. 63 ). C. P. Code.! 

Further consequential relief— The word relief in 
proviso to Sec. 42 connotes something which is needed by 
a person seeking relief. If further relief is necessary to that 
effect which plaintiff needs and seeks in court, then he is 
not entitled to make declaration. A suit for declaration that 
certain property is property of joint family consisting of 
plaintiff and defendants and that plaintiff has a share in it, 
and he is in possession, defendant alleging that it is not 
joint family property. Suit is not barred. Relief of partition 
is not further relief 

The proviso to S, 42 operates as a check upon the 
granting of declaratory decrees; the courts are expressly 
warned not to make any declaration where the plaintiff 
being able to seek further relief than a mere declaralion of 
title, omits to do so. Where the plaintiff omits to seek further 
relief and applies lor an amendment of the plaint in the 
court of first instance, ihc court should, ordinarily, allow 
the amendment^. The object is to avoid a multiplicity of suits, 
and to prevent persons getting a declaration for right in one 
suit, and immediately alter the remedy already available in 
another.-* The ability of the plaintiff to seek further relief 
dates to the time when the suit is brought and cannot be 
utilized against him if that ability comes into existence only 
after the institution of the suit and during the pendency of 
the suit. Accordingly the plaintiff’s right to maintain a suit 
for a mere declaration is not affected by the fact that dur- 
ing the pendency, the right to possession also accrues to 
him^ It must be understood that this proviso refers to the 


1. Sahib Lai (1912) P. R. 10. 

2. 60 Bom. 226. Jamnabai v. Datlatraya. 

3. Kalahhai v. The secretary of Slate for India 29 Bom. 19. 

4. Kanhiama 16 Mad. 140. 

6. Hurmat All Shah V, Tufail Mohammed 16 Lah. 729. 
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position of the plaintiff at the date of the suit', and that the 
restriction imposed hereby refers to the consequential relief 

properly obtainable by the plaintiff as against the defendant 
in the suit and is not to be extended to all third parties who 
may possibly support some of the contentions of the defendant.^ 
This proviso does not say that the suit is to- be dismissed 

if the plaintiff omits to seek the consequential relief open to 
him ; all tl at the court can do is to refuse the declaration ; 

the plaintiff may then be allowed to amend bis plaint if he 
chose ( 3 I. L 141 ).A declaratory decree can be made 

notwithstanding that plaintiffs do not sue for possession of 
lands.3 All that the proviso forbids is a suit for puie declaration 
without further relief : it does not compel a plaintiff to sue 
for all the reliefs which could possibly be granted, or debar 

him from obtaining a relief, which he wants unless at the 
same time be asks for a relief which he does not want. It 
is intended by S. 42 to give relief to the plaintiff that would 
be granted by a Chancery Court in England where no relief 
at common law was available. The proviso, is as ruled in 
Madras^ only applicable to such relief as is appropriate and 
consequent on tha right asserted. As to cases of amendment 
of plaint, see infra. The further relief referred to in the 
provise is further relief in relation to the legal cliaracter or 
right as to any property which any person is entitled to and 
whose title to such character or right any person denies or 
is inteiested in denyng and doe-, not include a. claim for 
arrears ol rent.^ The further relief which the plaintiff is 
bound to claim is such relief as he would be in a position 
to dim from the defendant in an ordinary suit by virtue of 
tha title which he seeks to establish and of which he prays for a 

declaration. It should bo noted that the proviso deals only 
with plaintiffs who are able to seek further relief; a declaratory 

decree can be given if the plaintiffs are found not to be 
able to seek further relief though they thought they were. 

An injunction is a further relief within the meaning of s. 42 
of Specific Relief act.^ And a suit for a declaration that 


1. Qovind v. Perundein 12 Mad. 136. 

2. Subrau anyam v. Paramaswnram 11 Mad. 116# 

3. Lookanath 13 Cal. ;47. 

4 . Kaman v. Kr.shna 13 Mad. 374. 

.s. Fakirchand v. Anaada 14 Cal 588. 

6. Kuni Rohari Prasad v. Kesbavlal 28 Bom. 567. 

Deskali Koer v. Keder Nath 39 Cal 704. Singh Sanatan Pharama 
High School Trust Y. Singh Rajput High School A. I. R. 1938 PC73, 
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a decree was obtained by fraud does not lie in absence of 
prayer to set it aside. i 

Possession— To bar a suit for mere declaration it must 
be shown that the defendant was in possession and as 
against him the plaintiff could have obtained an order for 
delivery of prssession.'-* Where the mortgagor is in actual 
possession of the property, a suit brought by him for a 
declaraction that the mortgagee has been paid in full is 
maintainable.^ Tnis section does not bar a suit where the 
dispute is only as to the nature of the possession of the 
widOiV defendant and the plaintiff reversioner who admits 
the possessio.i of ihe other side is not entitled to sue for 
possession.* Bjt a su.t for mere declaration would be barred 
where the plainturs are admittedly out of possession of waste 
land and the deiendants are keeping them out of it and the 
plaintiffs are bound to sue for the recovery’; so also even if 
the plaintiff would be entitled to possession ( temple manage- 
ment ) in alternate years.6 Where in a proceeding under S. 
Ii5, the Criminal Procedure Code an order is passed under 
S. 145 of the Code appointing a receiver the person aggrieved 
can sue for mere declaration of his title against the other 
side without suing for possession.^ 

A suit for mere declaration that plaintiff is owner of 
certain propei-ty was allowed, as at the time O' suit, property 
was in Cuf.todia Legis.’ The restrictions are to be referred to 


1. iiamaika!!l Jha v. ilukti Nath Jha A. I. l(. 1942 Pat. 3009 

2. Malaya Piliai 21 M. L. J. 1j 02; Shankar NarayAn t Putedy Bliatla 
A.l. «. 19 >5 BJtti 175. 

3. Rher Singh 20 1. C. 761. 

4. Ram Manonh Singu 36 All. 126, 

5. Ishwar Singh 12 A. L. J. 408. 

6. Apu Piliai 23 M. L. J. 118. 

7. Administrator oi Bengal 15 C. W. N. 758, 

8. Sondresa Iyer v. b. S. V, Nidhi Let. A. I. B. 1939 Mad. 853, 

Anna Puma Dasi v. Sarat Chandra A. L R. 1942 Cal, 394, 
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consequential relief and cannot be extended to third party 
who support the case of defendant. ‘ 

Amendment of plaint— As we have seen, the court 
will not make a declaration in cases falling under the pro- 
viso ; the suit is not however dismissed all at once in cases 
of omission to sue for the further relief. The plaintiff is 
allowed to amend his plaints and proceed with the suit, In 
Bombay and Madras, the plaints have been allowed to be 
amended on apeal only where the objeciion as to the non- 
maintainability of the suit as framed has not been taken in 
court of first instance.^ In Kalabhai v. Secretary oj Staie,i 
the appellate court ruled that the lower court should have 
allowed amendment of the plaint when it was asked for at 
not a very late stage. But where the objection that the suit 
was not maintainable was taken in the court of first instance 
and the plaintiff instead of asking for permission to amend 
the plaint contended that the suit was maintainable, amend- 
ment was not allowed in app^al^• In Sardarsingh v. OanpaU 
singh^ the plaintiff had in the appellate court asked lor per- 
mission to amend the plaint in case the court he/d that the 
suit was governed by the proviso. But then if the defendant 
does not object to the making of the declaration— in-the first 
court— but attempts to meet the plaintiff’s case on the merits 
and fails, he cannot be permitted to raise the objection for 
the first time in appeal.'' 

Illustrations to S. 'k2~lllasiration (a)— Whether the 
Interest to be defended or attacked be one of status or of 

1. Hatnayiim Begum v. Mad. Kban A. i. R. 1943 P.C 94. 

2. Limba v. Rana 13 Bom. 548 : Chanu v. Kamana 14 Mad. 146 ; Abdul 

Kadaf v. Mahamcd 15 ,Viad. 15. Anil Bala v. MaJhibaades 74 Cal. 
L. J. 34|. 

3. 29 Bom, 15. 

4. Narayan v. Shankuni 15 Mad. 255; Suryanarayanmurti v. Tair" 
matina 25 Mad. 504, 

5. 11 Bom. 395. 

d, Maganlal v. OoTindlal 15 Bom. 697 : Bombay Burma Co. v. York- 
smith 17 Bom. 197. 



ILLUSTRATIONS 


231 


42] 

right to property, it is a present existing one and the declara- 
tion is necessaiy to remove or avert a present existing 
damage or risk to such interest ; the plaintiif is also not 
entitled to further relief. This is seen in lllus. (a) and (b). The 
plaintiff has a legal character and there is a denial thereof; 
he need not wait till he is dispossessed. 

4 » 

The converse case of ills, (a) is where a person being 
in possession denies the right of the public, any of whom 
might sue for a declaration:— 

Kalidas v. Parjaram} Where the plaintiffs were in the 
habit of conducting pilgrims to a certain temple and of wor- 
shipping on their behalt : the defendants, resident priest 
prohibited the public from entering the most sacred portion 
of the temple without the payment of a fee ; the plaintiffs 
were held entitled to a decree declaratory of their right to 
free access. 

Ramanuja v. Devamuka} Where a District temple com- 
mittee had ordered the removal of the plaintiffs from the 
trusteeship of the temple the plaintiff was held entitled to a 
declaration that the act of the committee was unlawful, 
so also in Limba v. Ram^J the plaintift was allowed a decla- 
ration of his right to officiate at particular times as priest 
at a shrine and receive ibe offerings made there. 

Worshippers of a temple can maintain a suit for a declara- 
tion that a permanent lease of temple property granted to 
the defendants in possession is invalid.^ 

Bisseguar v. Baroda Canid A landlord whose title to 
property is in danger from the aggression of his neighbour 
can have a declaration of his rights as against the wrongdoer. 

1. K 'lidis V. Parjaram 15 Bom. 399. 

2. Ramanuja v. Devamuka 8 Mad. 631. 

3. Limba v. Rama 13 I’Om. 548. 

4. Ve.ma CJiareni v. ^oma Pitc mya 43 Mad. 4l0. 

5. Bisscguar v. B^ruda Cant 10. Cal. 1076. 
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Shivram r. Jenit} So also can a person whose property 
is sold in execution of a decree agaihst a party— without 
waiting for dispossession by the auction-purchaser. 

Illustration. (b)-\Ti this illustration, though B, C and D 
have a present existing interest in the property bequeathed 
to them, it is not certain whether theit children who have 
not yet come into existence, have any rights in the same ; 
the declaration of the right of the children is an essential condi- 
tion of a declaration of the rights existing at the time in B, 
C and 0 ; the court will not however, proceed to declare the 
rights of children further than is essential to fix the rights 
of B, C and D, 


Illustration (c)— A court would make a declaration as to the 
interest of persons not in the case only if it is necessary 
and unavoidable ; it fvill not make it if from the frame of 
the suit it would not hind thcrefter the person not then in 
existence. In England the general practice^ is not to decide 
as to future rights but to wait until the event has happened, 
unless a present right depends on the decision, or there are 
some other special circumstances to satisfy the court tha^: it 
is desirable at once to decide on the future rights ; it will 
decide if all the parties are of age and are represented before 
the court. In a recent case the Privy Council refused to make 
a declaration under S. 42, that the will was void. 


A declaratory decree can however be made as to future 
profits of a company which would go to form a dividend..^ 

Illustration (i?)— Here as we have seen there is a present 
injury or danger to the reversioner; and this justifies the 
declaratory decree. Both the illustrations (rf) and {e) relate to 
suits by reversioners ; but the former relates to suits by 
reversioner whose interest is apparent and indefeasible— the 

1. Shivram v. Jenu 13 Bom. 34. 

2 Canrtis v. Safie'd 21 Cfa. 1>. 4. 

3 Bombay Burma Co. 17 Bom. 97. S«b the Togore Case, L. It. 1. 

A Sop vbl. 
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latter, to one whose interest though present and enlisting is 
not indefeasible but presumptive ; in each the act sought to 
be attacked by a declaratory decree is an act of alienation by 
the tenant for life. 

Illustraiion (e)— Here the person presumptively entitled 
has a present interest sufficient to entitle him to sue in 
order to avert the danger to the future enjoyment of such 
estate by the detrimental act of alienation without legal 
necessity. A present interest the enjoyment of which may 
depend upon the most remote incident is nevertheless a pre- 
se it estate although with reference to the chances it may 
be worth little or nothing. The more remote the probability of 
the presumptive reversioner coming into possession the greater 
the need for a present declaration of right; otherwise by the 
lapse of time, all trace of the real character of the transaction 
would be lost. In such cases we have to distinguish between an 
interest that has arisen whether it be apparent or presumpt- 
ive, and a mere bare possibility which is neither an interest 
nor right.' Where any deed is executed by the widow of 
sonless Hindu the result of which may be to prejudice the 
interest of the reversionary heirs, those heirs though still 
reversionary: and though they may never get any title 
because events preclude them from doing so may under 
section 42, 111. (c; have a declaration as to the effect of the 
deed, notwithstanding the fact that the declaraiion given 
involves a finding that the person in whose favour it is 
made, is a reversionary heir.2 Ordinarily in cases as are 
given in Ills, {e} and {/) the suit was as held by the P. C. 
to be brought by the next presumptive reversioner except 
when the neatest one has colluded with the widow. 

Illustration (g)— This is a kind of case in which a decla- 
ratory decree is all that a plaintiff requires inasmuch as he has 

1 Qremansing v. Wahanlal 8 Cal. 12; Davis v. Angel 7 D F. & J. 542 ; 

Oanuayar v. Mahalaxmi 10 Mad. 90. 

2 Saudagar Singh v. Pardip Narayan 20 Bora. L.R. p. 509 ( A.C. ) ~ 43 

Cal. p. 510. (Janaki Ammnl v. Narayanaswami Aiyar 38 Mad 68t. 

Distinguished). 
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no need of the assistance of the couit to put him in posses- 
sion.’ There is no sound reason for compelling a man when 
others advance a claim to property which he believes to be 
his own to wait till his evidence may be lost and to suffer from 
a possibly serious diminution in the value of that property. 

Reversioners.— The right of a presumptive reversioner 
to sue for a declaratory decree is not restricted to the class of 
transactions referred to in Ills. («),{/), i. e., to transactions by 
the widow herself, He can sue even for a declaration that an 
alleged will on wnich certain devisees claim, is invalid.^ 

A “Hindu” widow can sue for a declaration that she has 
absolute interest in a property if limitation is placed upon her 
power to deal with it at the instance of the reversioners.^ 

4o. Effect of declaration- A declaration made 
under this cnapter is bmding only on the parties to 
the suit, persons claiming through them respectively, 
and, where any of the parties are trustees, on 
the persons for whoni, it in existence at the date of 
the declaration, such patties would be trustees. 

ILLUSTRATIONS 

A, a Hindu in a suit to which B, his alleged wife, aui 
her mother are defendants seeks a declaration that his 
marriage was duly solemnised and an order for the restitu- 
tion of his conjugal rights. The court makes the declaration 
and the order. C, claiming that B is his wife, then sues A 
for the recovery of B. The declaration made in the former 
suit is not binding upon C.'* 

NOTES 

Object of S. 43-S. 43 enunciates a leading principle 
in the doctrine of res-judicaia ; it is doctrine of universal 

1. Raojauuja 8 Mad. 364. 1 2, Pultanna 30 Mid. 195. 

3. K*8ba Ram 7 A. L. i. 311. j 4. Subhayya Nagayy^ 71 M. L. 619 
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application ; it is not peculiar to particular decrees only. 
The rule stated in the section would have applied even without 
Us being mentioned in- this Act; it is added here only by 
way of precaution. 

Illustration to the section— It draws attention to the 
distinction between judgments in rem and judgments inter 
parties. The case put in the illustration is an illustration of 
the latter kind. A prior decision between A and B involving the 
issue of act whether B had been married to A, or not, could not 
be conclusi/e against C in a subsequent suit by him against A. 


chapter Vll, 

OF THE appointment OF RECEIVERS. 

44. Appointment of Receivers discretionary — 
The appointment of Receiver pending a suit is a 
matter resting in the discretion of the Court. 

Reference to Code Civil Procedure — The 
mode and effect of his appointment, and his rights, 
powers, duties and liabilities are regulated by the 
Civil Procedure Code. 

NOTES. 

Nature of the Relief-The power of appointing a recei- 
ver of property is one long possessed and constantly exercised 
by English courts of equity. The species of Specific Relief 
given by S. 44-The appointment of a receiver — is a branch of 
protective or preventive relief. Equity grants relief to those 
who seek it upop ‘the principle of quia timet. The party seeks 
the aid of a court of equity because he fears some future pro- 
bable injury to his rights and interests and not because an in- 
jury has already occurred. This relief is given in many differ- 
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ent ways and the appointment of a receiver is ohe of them, A 
receiver is defined to be “an indiiferent person between the 
parties, appointed by the conrt to receive rents, incomes and 
profits of lands or other things in question, pending the suit, 
where it does not seem reasonable to the court that either 
party should do it, or when a party is incompetent to do so, as 
in the case of an infant.” He is an officer of the court, and its 
repiesentative, and subject to its orders. The appointment is 
for the beneiit of all the parties interested and not for one of 
them only. He has to give security unless the parties dispense 
with it. The appointment of a receiver under S. 44 of this Act 
is different from that under O. XL, Civil Procedure Code, 1908. 
Under S. 44: the appointment is in the discretion of the court 
and It must be made pending a suit and it is only by way 
oi specific relied, a reliei based on the principle of quia 
iimel ; whereas Civil Procedure Code provides for the appoint- 
ment 01 a receiver of any property, moveable or immoveable 
the subject of any suit under attachment. S. 44 will not apply 
to property under attachment in execution of a decree ; there 
the appointment is rather a matter of ministerial procedure 
than of specitic relief. Under the Code he may be appointed 
even in the case of insolvent judgment debtors. 

Feudiug asuit— Uuder S. 44 a receiver can be appoin- 
ed only if an action is pending ; this is because the object 
of the appointment is to provide for the safety of property 
pending the litigation, which will decide the rights of litigant 
parties. It is in this respect that an appointment under this 
section diners from that under O. XU Civil Procedure Code. 
Though the appointment is pending a suit it does not follow 
that the decree puts an end to the appointment. 

l!he appointment is discretionary with the court- 
Both in England and India the relief under S. 44 is entirely 
discretionary with the court which discretion has to be 
exercised with caution and with regard to the circumstances 
of the case ; no positive rule of law is laid down. 
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General Principles — shall state here some of the 
leading principles of law as to receiver, viz.— in what cases 
a receiver should be appointed, his powers and rights when 
appointed, his duties and liabilities, the practice on and 
after his appointment. He is appointed when it appears to 
the court necessary for the ratisation, preservation, or better 
custody or management of the property the subject of a suit. 
The court exercises its discretion if the plaintiff is eventu- 
ally likely to succeed. His appointment does not affect the 
right of a party, for he is an officer of the court holding 
the property for the party who may ultimately appear to be 
entitled to it ; money in his hands is in custodia legis for 
whoever can make out a title to it.' The object in view is to 
secure the preservation of the property to its appropriate 
uses and ends ; the appointment made pending a suit does 
not end with the decree. Any description of property may be 
committed to the custody of a receiver, e. g., stock in trade, 
outstanding assets of a trading partnership’s shares in com- 
panies, securities in the public funds, rents of a real estate. 
When there is a dispute as to title to real property, he is 
appointed only when a strong case of fraud or danger 
of loss is made out.^ Courts were formerly very unwilling to 
disturb existing possession of a parly but recent legislation 
has given the court larger powers. In case of co-tenants, 
receiver will be appointed only if the applicant makes out 
a case of his entire exclusion.^ In case of mortgages a 
receiver can be appointed as against a mortgagor but not 
as against the first mortgagee who is rightly in possession 
unless he has been paid off, or refuses to accept what is 
due to him or cannot satisfactorily show that anything is due 
to him'* ; in case of trusts the appointment can be made on 
application of a trustee if the majority act alone and take 
securities in their own name omitting that of the dissenting 

I Davis T. Warbhorugh, 2 fcwan 118. 

2. Shrewsbury case, 

3> MUbank V. Rivett 2 Mer. 405. 

4 . Hill»v. Moores 15 Bear. 174. 
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trustee.' A beneficiary can have a receiver appointed if he can 
show that the trustee is guilty of misconduct, waste or other 
improper disposition of trust property or that the trust fund 
is in danger or that the executor is a person of bad char- 
acter and habits.2 One partner can get a receiver appointed 
against his co-partner if he can show a dissolution, or facts 
which if proved would justify a decree for dissolutiouj : e. g., 
breach of duty, misconduct, &c., exclusion of one partner. 
If the partnership is a going concern a receiver will not be 
appointed unless on the grossest abuses of some of the part- 
ners, since the appointment would destroy the trade.' It is 
not every squabble that justifies interference ; there should 
be unrighteousness on one side to justfify interference. 
In case of Firm Pahlad Das Bhagwandas, v. S. Shant Sugars 
the Lahore High Court appointed receiver pending sale of 
judgment debtor’s property in execution of a decree against 
him. The decree holder wanted to get property sold as soon 
as pussible but judgment debtor put all obstructions in his 
way, it was held that it was just and convenient to appoint 
receiver. When plaintiff has no chance of success or when 
plaintiff himself does not show that suit is likely to succeed 
receiver will not be appointed.^ As to his powers the Code 
authorized a court to confer on the receiver all the powers 
of an absolute owner of property. The person in possession 
is not necessarily removed because of the appointment, he is 
removed only '• if need be. ” It depends upon the nature of 
property. The tenants are not ejected merely because a receiver is 
appointed : The court does not all at once give the receiver all 
the powers of the owner; the court ordinarily states these in 
the order of appointment. It limits these to such as are need- 
ed in the more ordinary and almost daily management 
of the property. Under the English law the Courts have 


1. Small 22 Beav. 174 I 3. Smith v. Joyes Be«v. 505. 

2. Everett v. Prythergh 12 Sim 307. | 4. Oliver v. Hiraihon, 2 Anstr 45.3 

5 A. I. R. l‘-'40 Lahore 325. 

Bidurrimii V. Resho Ramji 1939 Oudit 61; Harkishao lal & Sons. v. Pco. 
pies Bank of Ncrthem India Ldmifed, A. 1. R. 1936. Lahore 102. ' 
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power to appoint a receiver of property outside the jurisdic- 
tion of the Court, and the Same is the case in India. Court 
acts in personam. In Pramanath Malla V. H. V. toward Co., 
it was held that original side of High Court has always such 
power but it is duty ot court to be careful and sparing in 
exercise of its powers. This principle has been followed in 
the following cases. He can in England distrain for one year’s 
rent in arrear, can lease the property for a time, spend small 
sums for repairs, &c.; but he cannot turn out tenants or 
raise rents upon slight grounds. He can sue without leave 
in case of necessity. He is entitled to such remuneration as 
Is fixed by the Court, this is in the shape of fees or commis- 
sion; it is ordinarily 5 P, C. on the income, and is borne by 
the estate. As to his duties and liabilities it must be noted 
that he has to give security. Ordinarily he gives a bond and 
two securities in a certain amount; s. metimes he has to 
deposit money or public bonds in lieu of security. If the 
parties desire security may be dispensed with; but when 

court appoints a person it invariably d mandsseemity except 
m the case of an vificial assignee, &c. As to the amoimt, 
tho court does not exact more than double .the approximate 
income for the year. He has to pass his accounts and pay 
the balances due into court at stated times as directed in 
the order of oppointment; he would lose his commission if 
he fails to pass accounts. Ho wo IJ have to pay Interest if 
he retains balance with him.^ He is liable for damage caused 
by wilful default or gross negligence : he is subject to the 
same liability as an ordinary trustee ( see Ss. 4b to 54 
Indian Trusts Act 1. In case of receiver, want of ordinary 
diligence Is equivalent to gross negligence.^ 

As to the practice of appointing a receiver, see O. 40, 
r. 1 the power of appointment is given to all Courts, The 
Collector is to be appointed in some cases of landed property. 
Motion for receiver may be made at any stage in the suit 

1 Chandulalv Manekl.al 55 Bom, 309. Isinjiiji vs. Ismolji. 45 Bom, 1128, 

75 Cal. 964, Pranin ith vs. H. V. Loward Co.; A. 1. R. 1938 Lahore 
93 Sunder Si. li A. Q tng.iram — 

2 Whits V. Lincoln 8 ves. 371. 

3 Sklrrels 2 Hog. 192. 



240 THE SPECIFIC RELIEF ACT. [ S. 45 

and need not necessarily have been asked for in the plaint. 
Generally it is not granted without notice to the other side; 
in case of emergency an ad interim receiver can be appoint- 
ed. The motion should by verified by affidavits verifying such 
facts as constitute the necessity for the receiver, the nature 
and value of the property to be affected should be specified, 
and it should be shown that the person proposed as receiver 
is a fit and proper person. The order operates as between 
the parties to the suit from the date of its being made. 
He cannot be discharged gn the mere application of one party, 


CHAPTER VIII. 

OF THE ENFORCEMENT OF PUBLIC DUTIES. 

45. Power io order public servants and others 
to do certain specific acts—kny of the High Courts 
of Judicature at Calcutta Madras and Bombay may 
make an order requiring any specific act to be done 
or forborne, within the local limits of its ordinary 
original civil jurisdiction, by any person holding a 
public office, whether of a permanent or a temporary 
nature, or by any corporation or inferior court of 
judicature. 

Provided — 

(a) that an application for such order be made 
by some person whose property, franchise or person- 
al rigtit would be injured by the forbearing or doing 
( as the case may be ) of the said specific act ; 

(b) that such doing or forbearing is under any 
law for the time being in force clearly incumbent 
on such person or Court in his or its public chara- 
cter, or on such corporation in its corporate character; 
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(cj that in the opinion of the High Court such 
doing or forbearing is consonant to right and justice; 

(d) that the applicant has no other specific and 
adequate legal remedy; and 

(e) that the remedy given by the order applied 
for will be complete. 

Nothing in this section shall be deemed to 
authorize any High Court — 

(f) to make any order binding on the Secretary 
of State, the Central Government, the Crown represen- 
tative or any Provincial Government. 

(g) to make any order • on any other servant 
of the crown, as such, merely to enforce the satis- 
faction of a claim upon the Cro.vn ; or 

(h) to make any order which is otherwise 
expressly excluded by atiy law for the time being 
in force. 


NOTES. 

The scope of the Chapter— Ch. Viil embodies the 
rules relating to the high constitutional power vested in the 
High Courts at Calcutta, Madras and Bombay for the enforce- 
ment of public duties ; the exeicise of these powers is confined 
to the local limits of the ordinary original civil jurisdiction of 
such courts. The power conferred are very similar to those 
exercised through the old prerogative writ of mandamus for 
which they are substituted. In England the object of the 
common Law writ, of what is technically known as the pre- 
rogative writ of mandamus^ is the enforcing of public duties. 
“It is a high prerogative writ” of a most extensive remedial 
Mature, and is in its form a command issuing in the King’s 
16 
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name from the Court of King’s Bench and directed to any 
person, corporation or inferior court of judicature, requiring 
them to do some particular thing therein specified, which 
appertains to their office ?nd duly ; but then it is very sparingly 
issued. It is not issued till the court is satisfied that no 
effectual relief can be obtained in the ordinary course of an 
action at law. The procedure both in England and India is 
much the same. In England it is as under : — 

(i) The proceedings begin with an application on oath 
of the party with full detail. 

(ii) Rule may then be issued against the opponent to 
show cause, why a writ of mandamus should not issue, (it is 
rarely made absolute without notice to the other side), 

(Hi) If no sufficient cause is shown, the writ is issued, 
at first in the alternative, either to do the act or show reason 
•against it within a specified time. 

(iV) If no return is made to the writ, he is lible to 
punishment ; if it is made, but is found insufiicient in law or 
false in fact a peremptory mandamus is then issued to do 
the thing absolutely; he must obey this to the letter (Nelson). 

Formerly, only the supreme courts had the power to 
issue a writ of mandamus— The passing of the Specific Relief 
Act has taken away this right, but conferred a right to make 
an order requiring a public officer to do or forbear a specific 
act. It is confined only to the High Courts of Calcutta, 
Madras, Bombay and Rangoon. 

Bombay High Court has jurisdiction to issue writ of 
Prohibition as well as •writ certiorari. But Bombay High 
Court has no jurisdiction to Issue of writ a certiorari where 
parties to the proceeding are outside jurisdition of the 
Court, even though the tribunal against whom writ is to be 
issued has its office within jurisdiction of the Court. It has 
been held in 47 Bom. L. R. 1102 that the jurisdiction of 
Bombay High Court to issue writ of prohibition is not taken 
away by any enactment of Section 45 of Specific Relief Act. 
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Jurisdiction of chartered High Court to issue writ o! 
prerrogation can only be taken away by express negative 
words in a statute. (Remarks in 28 Bora. L. R. 264 Mahmad 
ali V Jaffarbhai are obiter of Parlakimedy.) 


47 Bom. L. R. 525 Ryots of Qarabandho. Vs. Zamindar 
47 of Bom. L. R. 1070 Juggilal Ramalpat Collector of 
Bombay. 


48. Bom. L. R. 76 Ahmedabed Cotton Mafg. Co. Ltd. 
V. Textile Labour Association. 


Lady Dinbai Petit V. M. S. Norhona 48 Bom. L. R. 255. 
Shankerlal V. Municipal Commissioner of Bombay. 41 Bom, 
L. R. 911. 

This chapter does not apply to the High Court of 
Allahabad, the High Court of Lahore, and the High Court 
of Patna. 1 

Inferior Court of Judicature — A Presidency Magis- 
trate's Court is an in.'erior Court of judicature. This section 
is held to be wide enough in its terms to apply to a case 
where a person applies to a Presidency Magistrate for copies 
of the depositions of witnesses and the orders recorded on a 
complaint and is refused permisson to have them.a If a 
prosecutor has a right to such copies his personal right would 
be injured if they were refused. An application under S. 45 
to compel the Magistrate to furnish such copies is not one 
for the purpose of enforcing Criminal Law under 5. 7, because 
copies may be required for many purposes. Besides in such 
a case the applicant cannot be said to have any other specific 
and adequate legal remedy. 

Elements of application— The application will be 
dismissed as defective if it does not point out clearly the 

1 Surejinal Brijlal v. Commissionef of Income Tax Bihar & Orissa (1931) 

10 Pat. 218. 

2. Bank of Bengal v. Dinanoth S Cai. 166. 
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specific act or forbearance and the individual against whom 
it is directed. ‘ 

It may also be noted that the conditions contained in the 
provisos (a) to (e) of this section are cumulative, that is if 
any one of them is not complied with the section will not 
be applied. In short alt the conditions must be fuifilled.g 

Jurisdiction is discretionary — Jurisdiction of High Court to 
make order under section 45 is discretionary entirely. 

The duty must be clear and specific— Primarily 
it is for the applicant asking for a rule under this section to 
' show that as required by Cl. (b), the doing or forbearing to 
'do the act in question by the opponent was clearty incumbent 
upon him in his publfc character. In 48 Bom. L. R. 365 D’ 
Souza V. Reserve Bank of India it was held that a writ of 
mandamus could not be granted when Section 45 of Specific 
Relief Act as in circumstances of the case, it could not be 
said that it was clearly incumbent upon the Bank to make 
unconditional payment on the Bank rote, 3 After coming into 
operation of High denomination Bank notes (Dcmorilsalion) 
Ordinance i946, the petitioner as holder of Bank note of Rs. 
1000 issued by Reserve Bank of India, presented it to Bank 
with demand for payment in discharge of unconditional promise 
to pay the bearer. The Bank refused to promise payment 
unless petitioner filed in requisite declaration as required by 
ordinance. The petitioner filed a petition in Bombay High 
Court under Sec. 45 of Specific Relief Act for mandatory order 
on Bank to discharge unconditional promise to pay Rs. 1000/- 
without imposing any condition upon him. It ivas held that 
no such application could be maintained and clause 6 of ordi- 
nance modified statutory liability under Sec. 29 of Reserve 
Bank of India Act. The same view was expressed bv Calcutta 
High Court. In Muitylal Ghosh* it was held that the court 

1. Vijayaraghava Pillai 26 M. L. J. 310- 

2 in re Abdul Rasul 41 Cal. 518; Rustom v. Kenedy 26 Boin. 396. 

3. B’Souza V. Reserve Bank of India 48 Bom. L. R. 365. 

4. Muttylal Qhoah 19 Cal. 792. 
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would not compel the chairman of a Municipality to remove 
particular candidate’s name from the list of candidates, because 
under Ss. 1 and 31 of the Bengal Act 2 of 1888 there was no 
duty incumbent upon the chairman to exercise any judicial 
discretion or taking any judicial action with regard to the 
list of candidates for election. But then it should be noted that 
the High Court has jnrisdiction by a proceeding in the nature 
of a (juo warranto to restrain a person who has not been duly 
elected from exercising the functions of a duly elected Muni- 
cipal Commissioner.' The court can also enjoin the alleged 
performance of a public duty by o person acting as, but not 
really being, a public officer { Lewis 4 Ch. D. 55 ). 

The omission of a statutory officer to perform the public 
duties as to the settlement of election roll in the manner pro- 
vided by the Act amounts to a doing or forbearing to do 
something not consonant to right and justice and High Court 
can interfere/ “ The syndicate of the university is a statutory 
body of persons holding a “ public office ” within the meaning 
of this section though no emoluments are attached to that 
office. The person protesting against the resolution of the 
senate, is entitled to the relief sought for as an ‘ injured ' 
person, even though there may be others equally entitled to 
protest in the same matter ”■*. 

Even in cases coming under S. .53 of The Indian Income 
Tax Act, the Commissioner of Income Tax is bound to state 
a case to the High Court if in the course of inquiry under that 
section any question of law arises in the case and if he impro- 
perly declines to do so, the High Court may under the discre- 
tionary power vested in it by S. 45 { of this Act ) compel him 
to do so in proper cases ‘. But this desision of Madras High Court 

1. Coikbilt 22 Cal. 717. 

2. Romash Chunder Son 39 Cal. 593 i In re Surendra Chandra Ohort 
45 Cal. p. 950. 

3. In the matter of O. A. Nofctan .iid It. B. Ramathun 40 Mad. p. 125. 

4. In te Shaikh Abdul Radar 49 M, 725. 
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is doubted in Bombay High Court ruling by Beaumont C. J., 
that Commissioner is not bound to make a reference under 
Sec. 66 of Indian Income Tax Act.i 

The High Court has power under S, 45 to make an order 
requiring the Chief Revenue-authority to state a case and refer 
it to the High Court when in the course of an assessment a 
serious question of law arises.^ 

The applicant must have no other specific 
remedy— Though the plaintiff satisfies the Court that his 
case is otherwise covered by S. 45, the Court will not exercise 
its prerogative unless satisfied that the applicant has no other 
adequate and specific legal remedy. A Court will not in a 
proceeding under this section interfere if the applicant has 
another adequate legal remedy ; it will not go into a question 
of titles*. Thus In re. Bombay Fire Insurance Co.^ where a 
person who having purchased some shares in a company, on 
refusal by the directors of the company to register him as a 
shareholder, applied for an order under S. 45 to compel the 
directors to register his name, the Bombay High Court refused 
to pass the order on the ground that the applicant had another 
specific and adequate remedy under S. 58, Indian Companies 
Act, VI of 1882. 

The words '* legal remedy ” in S. 45 {d) Specific Relief 
Act include any remedy given by law including statute law 
and would not necessarily be confined to a legal remedy 
enforceable only in a court of law.* 

“ Specific and adequate remedy in sub-section (d) of 

1. Tata Hydro Electric Agency Ltd. v. Commissioner of Income Tax, 
Bombay 36 Bom. L. R. 23. 

2. Alcock, Ashdown and Co. Ltd, v. The Chief Revenue authority of 
Bombiy (1923)47 Bom. 742 (P. C.) 

3. Kesho Prosad Singh 38 Cai. 553=15 C. W. N. 503 

4. 16 Bom. 396. 

5. Trustees of the Port of Bombay v. Municipal Corporation of Bombay 
32 Bom. L. R. 420. 
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S. 45, Specific Relief Act, refers not to a general right of suit 
which must unless expressly barred, always exist, but to some 
specific remedy expressly given by a particular Act.' An order 
under S. 45 is only to be made if the plaintiff has no other 
specific and adequate legal remedy.^ In recent Bombay High 
Court Ruling, the expression any law for ‘‘time being in force” 
used in proviso to (b) to Sec. 45 of Specific Relief Act should 
be read as ‘ Royal Charter, Statute, or Common Law” as known 
in England, i, e, not only statute or enactments of Indian 
Legislature but also Common Law of Land which is 
administered by courts in British India. The phrase, ‘‘specific 
and adequate legal remedy” as used in proviso {d) to 
Section 45 means a remedy which is equally speedy, benefi- 
cial, effectual. Where no such specific or adequate legal remedy 
exists, it is open to person to file an application for 
obtaining an order under Section 45. Clause (f) of Section 
45 is enacted to meet cases in which party against whom 
order under this section is sought was merely 
working as agent of Crown, or representative of Provincial 
Government and besides his duty to principal, he owes 
no duty to subject; Court has jurisdiction to act under 
clause (g) of Section 45.^ 

In England, mandainuics have been issued to Municipal 
and other corporations, to Railway and other companies, to 
poor law guardians, to local boards, to district and burial 
boards, to sewer drainage and inclosure commissioners, to 
church wardens and vestries, to road and river trustees, to 
railway commissioners and other public bodies. They have 
also been issued to such high officers as Lord Lieutenants, 
to Sheriffs. Parish Officers, Gaolers, and Savings Bank 
Managers,'* 

1. In re Manick v. Corporation of Calcutta 48 Cal. 924. 

2 Trustees For the development oi the City of Rangoon V. Q, S. Beharo & 

Sons (1932) 10 Ruog. 412. 

3 47' Bom. L. R- 1010 Tan. Bug Taira V Collector of Bombay. 

i Directors and Monely Smith 12 Q. B, D. 481. 
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In India, before mandamus can issue to public servant 
it must be shown that duty is cast upon public servant' 

General— It is a rule of prudence though not of law 
that a demand should first be made by the party injured on 
the person or body bound to perform and their refusal should 
be proved to the court. In England a mandamus has never 
been granted to deprive one of an office; in India it would 
perhaps be allowed because the section is comprehensive: 4 
Mad. 223. The application ought not to be premature, nor 
be unreasonably delayed.^ In case of a court, judicial 
discretion used arbitrarily is a ground for a mandamus.^ The 
public duty must be an imperative one, /. e., one as to which 
no liberty on choice as to the performance or non-perform- 
ance of it, is left with the officer or tribunal that has to 
discharge it.'* An, impossible act will not be ordered.^ 

46. Application how made—'^vtxy application 
under section 46 must be founded on an affidavit 
of the person injured, stating his right in the matter 
in question, hi^ demand of justice and the denial 
thereof, 

Procedure theveon—Kwi the Higti Court may, 
in its discretion, make the order applied for abso- 
lute in the first instance, or refuse it or grant a 
rule to show cause why the order applied for should 
not be made: 

Order in the alternative -"W, in the last case, 
the person. Court or corporation complained of 
shows no sufficient cause, the High Court may first 

1 60 Bom. 900Incom? Commissioner V Bombay Trust Corporation. 

2 R. V. Leads 11 and E. 316. 

3 Q. V. Lichfield 7 JIad. 280. 

4 R. V. Jomey 2 B. & C. 591. 

5 Bristol R. Go.3 Q. B. D. 10 
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make an order in the alternative either to do or 
forbear the act mentioned in the order, or to signify 
some reason to the contrary and make an answer 
thereto by such day as the High Court fixes in 
this behalf. 

47. Peremptory order— \i the person, court 
or corporation to whom or to which such order 
is directed makes no answer, or makes an insuffici- 
ent or a false answer, the High Court may then 
issue a peremptory order to do or forbear the act 
absolutely. 

NOTES. 

Peremptory mandamus is defined in Wharion's Law 
Lexicon to be a second mandamus which issues where the 
return which has been made to the first writ is found either 
insufficient in law or false in fact. To this writ no other 
return will be admitted but a certificate of perfect obedience 
and due execution. 

48. Execution of, and appeal from, orders— 
Every order under this Chapter shall be executed, 
and may be appealed from, as if it were a decree 
made in the exercise of the ordinary original civil 
jurisdiction of the High Court. 

49. Costs— The costs of all applications and 
orders under this Chapter shall be in the discre- 
tion of the High Court. 

50. Bar to issue of mandamus— Hehher the 
High Court nor any Judge thereof shall hereafter 
issue any writ of mandamus. 
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NOTES 

This is because this chapter ( Ch. VIll ) is a subtitute 
the old proceduae of mandamus. 

5l Power to frame rules — Each of the said 
High Courts shall, as soon as conveniently may be, 
frame rules to regulate the procedure under this 
Chapter; and, until such rules are framed, the 
practice of such court as to applications for and 
grants of writs of mandamus shall apply, so far as 
may be practicable, to applications and orders 
under this Chapter. 

Bombay High Court I^ules. 

The High Court of Bombay has framed folio- 
wing Rules 

Every application under chapter 8 shall be 
instituted in the matter of the Act and of the appli- 
cant and be made on moiion in open Court before 
one of the Judges on the original Civil side of the 
court and shall be supported and answered by 
aftidavit unless, in lieu there of or in addition there 
to, the court shall direct oral testimony to be taken. 

Any rule granted in such application, unless 
judge other wise orders, be returnable 4 days after 
service, and all affidavits in reply shall be forced 
in the Prothonotary’s office, and copies served upon 
applicant at or befere 4-50 F. M. on day preceed- 
ing showing cause against the application. If cause 
be shown or answer made on affidavit, putting in 
issue any material question of fact, the court may 
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adjourn the matter to some other date for hearing 
upon testimony of witnesses to be examined in the 
manner in the suit. 


When the matter is adjourned for he-iring, either 
party may obtain summons to witnesses and proce- 
dure in all other respects shall be in the suit. 

The Court may in discretion order any rule 
under chapter ,8 to be served on party affected by 
act done or forborne. 
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PART III. 

Of Preventive Relief. 

CHAPTER IX. 

Of Injunctions Generally. 

52 P^ex’entive relief how granted — Preven- 
tive relief is granted at the discretion of the Court 
by injunction, temporary or perpetual • 

Notes 

Buney defines an injunction as a “judicial pro- 
cess by which one who has invaded or threatened 
to invade the rights legal or equitable of another 
is restrained from continuing or commencing such 
wrongful act.” The best definition is given by Lord 
Halsbury when injunction is defined as ‘|f judicial pro- 
cess whereby a party is ordered to refrain from 
doing or to do a particular act or thing.” There are 
three character isties of injunction (1) It is a judicial 
process (2) Object is to re -train or prevent (3) Thing 
restrained or prevented is a wrongful act. 

The right to an injunction in India depends on 
Statute of Specific Relief Act chapter 9 and 10. 
Chapter 9 consists of Section 62, 53; Section 54 
deals with perpetual injuction. 

63. Temporary Injunctions— TQm'poxaxY in 
junctions are such as are to continue until a speci- 
fied time, or until the further order of the court. 
They may be granted at any period of a suit, and 
are regulated by the .Code of Civil Procedure. 
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Verpetual Injunctions — A perpetual injunction 
can only be granted by the decree made at the hear- 
ing and upon the merits of the suit ; the defendant 
is thereby^ ^rpetually enjoined from the assertion 
of a right or from the commission of an act, which 
would be contrary to the rights of the plaintiff. 

NOTES. 

Object of an Injunction— defines the object of 
an injunction to be to “restrain the undue exercise of rights, to 
prevent threatened wrongs, to restore violated possessions and 
to secure the permanent enjoynentof the rights of property.” 
.It is therefore that the specific relief afforded by means of 
injunctions is called preventive relief. It is a remedial order, 
hut it is a preventive rather than a curative. Its general 
purpose is to restrain the commission of some wrongful act 
of the party enjoined. 

Injunction is granted at the discretion of the 
court— Though the granting of an injunction was and is at 
the discretion of the court, it should be noted that courts of 
equity are of late liberal in granting it than they used to be 
in former times ; no hard and fast rules are laid down for 
defining the wide powers of a court to administer preventive 
relief though certain preliminary rules are laid down in 
Ss. 53-57 of this Act, Story says “ that courts of equity 
constantly decline to lay down any rule which shall limit their 
power and discretion as to the particular cases in which 
injunctions shall be granted or withheld; for it is impossible 
to foresee all the exigencies of society w'hich may require 
their aid and assistance to protect rights or redress w'rongs. 
The jurisdiction thus operating by way of injunction is mani- 
festly indispensable for the purposes of social justice in a 
great variety of cases and therefore should be fostered and 
upheld by a steady confidence. At the same time since the 
^:(ercise of it is attended with no small danger both from its 
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summary nature and its liability to abuse, it has to be guarded 
with extreme caution and applied only in very rare cases; 
otherwise instead of becoming an instrument to promote the 
public as well as private welfare it may become a means of 
extensive and irreparable injustice. The court considers the 
balance of hardship, inconvenience and injury on both sides 
but more particularly whether the doing of the things sought 
to be restrained must produce an injury to the person seeking 
the injunction. 

Injunction, says Story, will be refused— 

(/) When it would operate oppressively or inequitably 
or contrary to the real justice of the case. 

(«) Where it is not the fit and appropriate mode of 
redress. 

(/«) Where it would work or might work an immediate 
mischief or fatal injury. 

(iV) Where unreasonable or inconvenient consequences, 
might ensue. 

The different kinds of injunctions— An injunc- 
tion may be temporary, i. e., such as continues until a 
specified time pending a litigation, or perpetually L e., made at 
the final hearing on the merits, prepetual enjoining the 
defendant to abstain from fnjuring the plaintiff’s right. The 
division is in respect of their duration. The principles regu- 
lating the granting of these are mainly the same ; but then 
the person seeking a temporary or interlocutory injunction 
has not to make out a case which would be required in case 
of a perpetual injunction. A temporary injunction can at the 
first continue till the final hearing of the suit ; it may be 
dissolved at any prior stage : if it is affirmed at the final 
hearing and is embodied in the decree, it becomes perpetual. 
It is thus provisional in its nature and does not conclude a 
right, its object and effect being merely to preserve the pro- 
perty in dispute in status (2a<?^until further orders of the 
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court. It is enough, says Kerr, “ for the plaintiff to show that 
he has a fair question to raise as to the existence of the 
right which he alleges and can satisfy the court that the 
property should be preserved in its present actual condition 
until such question can be disposed of. He must show that 
' injunction is the appropriate relief aud that unless the defend- 
ant is at once restrained by an injunction, irreparable injury 
or in convenience may result to the plaintiff before the suit can 
be decided on its mertis. There should only be the altern- 
ative of interference of probable destruction of the property ; 
if the suit shows a substantial question between the parties 
the title to the injunction may be good, although the title to the 
relief prayed may ultimately fail.' The granting of this, /. e., 
temporary injunctions, is regulated by the Civil Procedure 
Code, Order XXXIX, rdes 1 & 2 where as the subject of 
perpetual injunctions is dealt with by Ss. 54 to 57 Specific 
Relief Act.^ A prepetual injunction i s said to be mandatory 
(S. 55) when it relates to t he doing and not necessarily 
f orbearing, or w hen it orders th e doin g of a particul ar t hing 
i n order to p revent the brych_qf_^ obligatio n, e. g., when 
the building of one person is an obstruction to the light and 
air entering through the plaintiff’s window. It is a prepetual 
injunction. A prepetual injunction differs from a temporary one 
in these respects:— 

(i) the restraint imposd by the latter is not a prepetual 
one as in the case of the former ; 

(//) it does not conclude the right as a perpetual one 
does ; and 

(Hi) it is given at any stage of the case, whereas the 
former is given at the h.aring on the merits. 

It is not correct to say that a temporary injunction will 
be granted in every case in which a perpetual injunction 
might fitly be granted at the hearing. 

1 O. W. Ry. Co, V. B. 0. Co. Phil. 597. 
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O. 39, Rr. 1. 2 of the Civil Procedure Code— 

O. 39, rule 1 relates to injunctions against waste pendente iiie 
and rule 2 relates to injunction against breachs of contracts 
and against torts. The power given by rule 1, is substantially 
the same as that long exercised by English Court of equity. 
The object is to restrain the defendant from doing anything 
which may prevent the property remaining in status quo during 
the pendency of a suit. This section would apply to cases 
of vexatious alienations of real property pendente lite, the 
transfer of moveables, e. g., negotiable securities, stock, 
improper payment of money in violation of a trust, transfer 
of diamonds, heirlooms covered by S. 11 of this Act. It is 
a general rule of English Law to restrain all vexatious alien- 
ations of property pending a suit. 

Order 39, rule 1 : If in any suit it be proved by affidavits 
or otherwise, 

(a) that any property in dispute in a suit is in danger 
of being wasted, damaged or alienated by any party, to the 
suit or wrongfully sold in execution of a decree, or 

[b) that the defendant threatens or intends to remove or 
dispose of his property with a view to defraud his creditors, 
the court may by order grant a temporary injunction to 
restrain such act, or make such other order for the purpose 
of staying and preventing the wasting, damaging, alienation, 
sale, removal or dispossession of the property as the 
court thinks fit, until the disposal of the suit or until 
further orders. 

Order 39, rule 2 : In any suit for restraining the defendant 
from committing a breach of contract or other injury, or any 
kind whether compensation is claimed in the suit or not, the 
plaintiff may, at any time after the commencement of the suit, 
and either before or after judgment apply to the court for a 
temporary injunction to restrain the defendant from commit 
ting the breach of contract or Injury complained of, or any 
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breach of contract or injury of a like kind arising out of the 
same contract or relating to the same property or rigl}t. 

The court may b^ order grant such injunction on such 
terms as to the duration of the injunction keeping an account, 
giving security, or otherwise as the court thinks fit, or refuse 
the same. 

' In case of disobedience or of breach of any such terms 
an injunction granted under these rules may be enforced by 
the imprisonment of the defendant for a term not exceeding 
6 months in civil prison or by the attachment of his property 
or both. 

No attachment under these rules shall remain in force for 
more than one year at the end of which time, if the defendant 
has not obeyed the injunction the property attached may be 

sold and out of the proceeds the _couri . may — award to the 

plaintiff such compensation as it thinks fit and shall pay the 
balance, if any', to the party entitled thereto. 


CHAPTER X 

OF PERPETUAL INJUNCTIONS. 

54. Perpetual injunctions whm granted- - 
Subject to the other provisions contained in or 
referred to by this chapter, a perpetual injunction may 
be granted to prevent the breach of an obligation 
existing in favour of the applicant, whether expressly 
or by implication. 

When such obligation arises from contract, the 
court shall be guided by the rules and provisions 
contained in Chapter II of this Act 

When the defendant invades or threatens to 


17 
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invade the plaintiff's right to, or enjoyment of pro- 
perly, the court may grant a perpetual injunction in 
the following cases, namely 

(c) Where the defendant is a trustee of the 
property for the plaintiff; 

ib) where there exists no standard for ascer- 
taining the actual damage caused or likely lo be 
caused by the invasion ; 

[c] where the invasion is such that pecuniary 
'Compensation would not afford adequate relief ; 

{d) where ic is probable that pecuniary compen- 
sation cannot be got for the invasion ; 

[e) where the injunction is necessary to prevent 
a multiplicity of judicial proceedings.' 

Explanaiion.—?oy the purposes '>f ti.is section 
a trade mark is property. 

ILLUSTRATIONS 

(fl) A lets certain land to B and B contracts not to 
dig sand or gravel thereout. A may sue for an injunction to 
restrain B from digging in violation of his contract. 

{b) A trustee threatens a breach of trust. His co-trustees, 
if any, should, and the beneficial owners may, sue for an 
injunction to prevent the breach. 

(c) The Directors of a public company are about to^ay 
a dividend out of capital or borrowed money. Any of the share- 
holders may sue for an injunction to restrain them. 

{d) The Directors of a fire and life insurance company 
1. Mansa Tewari v. Parmeshar Tswari (1929) 27 A, L. J. p. 754, 
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are about to engage in marine insurances. Any oi the share- 
holders may sue for an injunction to restrain them, 

(e) an executor, through misconduct or insolvency, is 
bringing the property of the deceased into danger. The Court 

may grant an injunction to restrain him from getting in the 
assets. 


(f) A, a trustee for 8, is about to make an imprudent 
sate of a small part of the trust-property. B may sue for an 
injunction to restrain the sale, even though compensation in 
money would have afforded him adequate relief. 

(^) A makes a settlement ( not founded on marriage or 
other valuable consideration ) of an estate on B and his chil- 
dren. A then contracts to sell the estate to C. B or any of 
his ehildren may sue for an injunction to restrain the sale. 

(A) in the course of A’s employment as a Vakil, certain 
papers belonging to his client B. come into his possession. 
A threatens to make these papers public, or to communicate 
their contents to a stranger. B may sue for an injunction 
to restrain A from so doing. 

(r) A, is B’s medical adviser. He demands money of B. 
which B declines to pay. .A then threatens to make known the 
effect of B’s communications to him as a patient, This is 
contrary to A’s duty, and B may sue for an injunction to 
restrain A from so doings, 

(/) A, the owner of two adjoining houses. lets one to B 
and afterwards lets the other to C. A and C begin to make 
such alterations in the house let to C as will prevent the 
comfortoble enjoyment of the house let to B. B may sue for 
an injunction to restrain them from so doing. 

(A) A lest certain arable land to B for the purposes of 
husbandry but without any express contract as to the mode 
of cultivation. Contrary to the mode of cultivation customary 
in thh district, B threatens to sow the lands with seed inju- 
rious there to and requiring many years to eradicate. A may 
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sue for an injunction to restrain B from sowing the lands 
in contravention of his implied contract to use them in a 
husband-like manner. 

(/) A, B and C are partners, the partnership being 
determinable at will A threatens to do an act tending to the 
destruction of the partnership-property. B and C may, without 
seeking a dissolution of the partnership, sue for an injunction 
to restrain A from doing the act. 

{m) A, a Hindu widow in possession of her deceased 

husband’s property, commits distraction of the property 

without any cause sufficient to justify her in so doing, The 
heir-expectant may sue for an injunction to restrain her. 

(n) A. B and C are members of a undivided Hindu 

family, A cuts timber growing on the family-property, and 
threatens to destroy part of the family house, and to sell 

some of the family utensils. B and C may sue for an 

injunction to restrain hiin, 

(o) A, the owner of certain houses in Calcutta, becomes 

in.'olvent. B buys them from the o'ficial assignee and enters 

into possession. A persists in trespassing on and damaging 
the bouses, and B is thereby compelled, at a considerable 
expense to employ men to protect the possession. B may 
sne for an injunction to restrain further acts of trespass. 

(p) The inhabitants of a village claim a right of way 
over A’s land. In a suit against several of them A obtains 
a declaratory decree that his land is subject to no such right. 
Afterwards each of the other villagers sue A for obstructing 
his aiieged right of way over the land. A may sue for an 
injunction to restrain them. 

{q) A, in an administration suit to which a creditor B, 

is not a party, obtains a decree for the administration of 

C’s assets. B proceeds against C’s estate for his debt. A may 
sue for an injunction to restrain B. 

[r) A and B are in possession of contiguous lands and 
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of the mines underneath them. A works his mine so as to 
extend under B’s mine and threatens to remove certain 
pillars which help to support B’s mine. B may sue for an 
injunction to restrain him from so doing. 


(s) A rings bells or makes some other unnecessary 
noise so near a house as to interfere materially and unrea- 
sonably with the physical comfort of the occupier B. B may 
sue for an injunction restraining A from making the noise. 

{() A pollutes the air with smoke so as to interfere 
materially with the physical comfort of B and C, who carry 
on business in a neighbouring house. B and C may sue for 
an injunction to restrain the pollution. 


(«) V infringes B’s patent. If the court is satisfied 
that the patent is valid and has been infringed, B may obtain 
an injunction to restrain the infringement. 


(v) A pirates B’s copyright, B may obtain an injunction 
to restrain the piracy, unless the work of which copyright , 
is claimed is libellous or obscene. 

(iv) A improperly uses the trade mark of B. B may 
obtain an injuction to restrain the user, provided that B’s 
use of the trade mark is honest. 


{x) A, a tradesman, holds out B as his partner against 
the wish and without the authority of 13. B may sue for an 
injunction to restrain A from sr doing. 

(y) A, a very eminent man, writes letters on family topics 
to B. After the death of A and B, C who is B’s residuary 
leiratec-, proposes to make money by publishing A's letters. 
D, who is A’s executor, has a property in the letters, and 
may sue for an injunction to restrain C from publishing them. 

(z) A carries on a manufactory and B is his assistant. Itu 
the course of his business, A imparts to B a secret proceM 
of value. B afterwards demands money of A, threatening, in 
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case ol refusal, to disclose the process to C, a rival manu- 
facturer. A may sue for an injunction to restrain B from 
disclosing the process. 


NOTES 

In matters of issuing injunctions law cannot make over- 
nice distinctions and refuse relief merely because there is 
bare possibility that evil against which an injunction is sought 
may be avoided. Proceeding upon practical views of human 
affairs, law will guard against risks which are so eminent that 
no prudent man would incur them, although they do not 
amount to absolute certainty of damages. Law will go further; 
according to same practical and rational view, and balancing 
magnitude oi evil against chances oi its re-occurance, it will 
provide against some what less eminent probability in cases 
where mischief would be vast and over whelming. i 

Scope of S. 5i— S. 54 gives us the general principles on 
which a perpetual injnnction would be granted in cases of 
contract and in cases of tort. This section does not intro- 
duce any new principles of law into India; but expresses in 
general terms the rules acted upon by courts of equity in 
England, and long since introduced in India because they 
were in accordance with equity and good conscience,^ On 
analysing section 54, we iind that in case oi contract the 
rules laid down in Ch. TLare to be applied^ and in case of 
torts, the third paragraph and clauses (a) to (c) apply. 5. 12 
gives cases where a court would order specific performance 
of a contract ; and CIs. (a) to (cf) of S. 54 governing to grant 
of injunction in case o; torts arc precisriy muiaiis mutandis 
to those in S 12, Cl. (c) of this section is rather a matter 
of procedure, than of substantive law ; on examining the 
illustrations we iind that Ulus, (a) to (A) relate to injunctions 
in case of contracts and breaches of obligations ; whereas 
illus. (i) to (z) deal with cases of torts, in a contract the 

i A. 1. R. 1936 Mad. 202. Shan Mogavcl v. Veakafaswami. 

Z Shamnagar Jute Factory l-t Cal- 184. 
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terms are either^affirmative or negative ; in the former case 
the /eme ly is by way of specific performance~and in the 
latter, i. e., if they be negative the remedy is by way of an 
injunction. It is therefore said that an injunction is in effect 
specific performance of the contract. It is not necessary here 
to say anything as to Ss. 55-57 the remaining sections of 
the chapter beyond the fact that S. 55 explains what is 
mandatory injunction, Sections 54 and 56 are to be read to 
gether as supplementing each oth ^ The former defines cir- 
cumstances under w hich perpetual injunction may be granted, 
t he latter enunerate s case where in injuncti on must not be 
g ranted .' S. 56 gives the general defences to an action for 
p erpetual injunction , S. 57 speaks of injunction in case of 
negative convenants where affirmative ones are not capable 
of being specifically enforced, ~ 

lajanctioa in case of contr.tcts and other 
obliprations — Paragraph (a) merely says that a perpetual 
injunction may be granted to prevent the breach of an obli- 
gallon existing in favour of the applicant ; it may arise express- 
ly or by implication ; when this obligation ( which includes 
every duty enforceable by law ) arises out of contract the 
courts have as said in second paragraph to be guided by 
rules laid down in Ss. 12-30 of this Act relating to granting 
of specific performance of contracts. It m,,y be noted at 
this stage that the word Vbjecton j is used in the act in a 
very wide sense^ ; and what is the reason of applying the 
rules as to specific perform rnee t o injun ctions ? It is, says, 
Fry, " because it is evicTent that whenever the court grants 
an injunction restraining the breach of an express or implied 
term of a con ract, it thereby pro tanlo specifically enforces 
the performance of the contract, it is not always that the 
terms of a contract are of an affirmative nature ; they may 

1 Sheonandan Prasad V, Shew Parsun Pathah 1942 Pat. 349®A. i. R. 

1937 L 515. 

2 Muiicipal co'-amittea Moutogemery V Sant Singh. 1. h. B. (194o) Lah. 

707 ; Lahore Electric Sopply Co. Ltd. V. Secretary of State A. I. R. 

R. 1938 Lahore 585. 
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be affirmatiTC or negative, or though affirmative in substance 
they may be oi a negative character ; when the court has 
to enforce the performance of the neg ative coven ants the 
remedy in equity is by an injunctio n ; if they be affirmative 
the remedy would be under Ch. il. ihus it is clear that an 
injunction is in effect itself a specific performance oi the 
contract ; S. 54 has to be read with S. 56 and S. 57 ; Cl. 
(/) to S. 56 lays down that a perpetual injunction will not 
be granted to prevent the breach 01 a contract the perform- 
ance of which would not be specifically enfored. In such a 
case the party is left to his remedy of damages ; 
and S. 57 says that in spite of S. 56, Cl. 

(f), the negative covenants in a contarct can be speci- 
fically enforced by an injunction though the affirmative one 
cannot be specifically enforced, 'i'he negative covenants may 
be express or implied ; but then the affirmative and negative 
covenants must be distinct and separate. The result is that a 
contract cannot be the subject oi an injunction if specific 
performance must be refused under the provisions oi chapter 
11, unless it falls within the exceptions contained in S. 57'. 
The classes of cases covered by this para are cases of simple 
negative covenants, cases in which the injunction is applied in 
support oi one or more covenants iurniing pait of a contract - 
j^s in cases between landlord and tenant, case between part- 
ners-wheie the injunction is granted in aid either of express 
covenants, or of the duties arising out oi the relation of 
partnership, cases in which the injunction is in aid of the 
obligations arising out of any fiduciary relation between the 
parties. But where the crux of Plainliii’s complaint is that 
defendants are trying to persuaded members of community 
form joining in a celebration by plair.tiif, it is difficult how 
far Law can intervene if possession is not accompanied with 
force or violence.^ These we shall discuss in brief while exam- 
mining the illustrations.^ 

1 Madras Ry. Co. v. Rust. 1 i iMad. 18. 

Parmo Siugh v. these Cliarnn Qoswaini I. L. R (1938) '!■ Cal. 3S7. 

2 Dipchand Kundan mil v. Maneohund 1. L- R; 1939 Nag 429. 
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'injunction in case of Torts— Examples of injunction 
in such cases are to be found in illustrations (i) to (z). It is 
for the plaintiff to show that his right to, or his enjoyment 
of property is invaded or threatened, and that one or other 
Of the facts mentioned in Cls. (a) to (c) exist in his favour 
But even then the courts are not bound to grant an injuction; the 
court would exercise judicial discertion and weijih the amount 
of substantia! mischief done or threatened to the plaintiff, and 
compare it with that which the injunction if granted would 
inflict upon the defendant. The generality of cases for injunc- 
tion come under Cl. {c), i. e., where the invasion is such that 
pecuniary compensation wonld not afford adequate relief; this 
is a matter of difdculty though it is a question of fact, in 
England the test is as under:— ‘Damages ’ and not injunction, 
should be given where the injury is not so serious that the 
property might not still remain the plaintiff’s and be so sub- 
stantially useful to him as before. The case s in which a court 
i ssues injunction against tort s a re trespass, imuriefto "rev5 r. 
sion, easements (right to su pport , to ligh t and_air, right to 
way and to water, ferries, market ) infringements of patent, 
copyrights, trademarks, disclosure ot confidential communica- 
tions, papers, secrets &c. When and under what circumstances 
an injunction is issued or refussd in such cases can be seen 
from illustration (f) to (z) and the detailed examination of 
the same below. The fact that question of title may have to 
be gone into in deciding whether injunction should be given or 
not is no justification that suit is for declaration and for 
injunction. Suit for injunction is maintainable.' 

Light and air cases -In cases of obstruction to light 
and air, injunction is the rule and damages an exception. ^ 
An injunction may be granted in case of illegal attachment 

1 A. i. K. 1931 Madras 200 Veer appa chaftiar v. Arun Chaliam chetty. 

A. I. R 1936 Mad. 936 Swamiaath v. Narayan swami. 

A.l R. 1941 M:id. 221 Abdul Nabi v. Bhajant. 

A. I. K. 1944 All. 220. Shayaralalv. Nandlal. 

A. 1. R. 1937 Lah. 543 Sheo Nand Prasad v. Sheo Darsan Pathak, 

2 Ramanjulu Naidu 21 M. L, J. 513^. M. L. T* 383. 
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of standing crops as also to restrain erection of a cornice or 
roof or wall.' v/ 

Illustrations to S. S^—Illusiraiion (a)— This is an 
instance of a coulraci between landlords and ienanis with 
different covenants some of which need to be maintained. If 
it is not restrained the tenant would at the end of his term 
leave the landlord the bottom of the gravel pit for his estate. 
A tenant can be restrained from converting houses to a differ- 
ent use from that prescribed by his lease. The object of the 
injunction is to maintain the contract in its integrity. 

Illuslraiion (b)—'\)iis as well as illustrations {b) to (i) 
relate to cases where the injunct.on is to enforce an obligation 
arising out of some fiduciary relation. The fiduciary relation 
is constituted by some contract. A trustee is liable for the 
act of a co-trustee if he does not take active measures for the 
protection of the beneficiaries’ interest ; this he can do by 
obtaining an injunction'^; similarly a beneficiary may restrain 
the trustee from doing an act not authorized by the trust 
instrument. 

Uiusiralion (c)— This is an example of a class of cases 
where Directors of a company who are trustees for the share- 
holders, thraten acts in violation of their duty and which 
a shareholder may sue to restrain. It rests on the principle 
that the act contemplated is an employment of the funds of 
the company contrary to the intended purpose : It is an act 
ullravires. The principle of Natach v. Irving that expendi- 
ture must be limited to the proper object of the company 
applies under all system of law. A company formed for one 
trade cannot engage in another.® In England courts have 
restrained by injunctions similar acts, viz., illegal issue of 
shares, registry of improper transfer of shares, loans to 
Directors, etc. 

1 Ambadas v. Dattatrya 1. L K. 1944 (Nag) 753. 

2 Chertsey Market 6 Price 278. 

3 Shamnugar Jute Factory 11 Cal. 189. 
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lUustraiion (rf)— It relates to ads which are ultra vires 
of the company which are breaches of contract express or 
implied with the shareholders. The fact that the new business 
is profitable is immaterial'. On this principle a company 
embodied for a specific purpose is not allowed to delegate its 
powers or transfer its business to be amalgamated with 
another company unless the transaction is warranted by the 
memorandum of Association. 


lUusiration ( e )- It is a matter of common knowledge 
that an executor who has accepted that position is a trustee 
on behalf of all inteiested under the will— so far as the due 
administration is not granted merely because an executor is 
in mean circumstances ; it must also be shown that there is 
danger therefrom to the estate of the deceased. 

Illustration {/)— The ground of this special in;erference 
in spite of the available remedy of damages is that since the 
beneficiary is to the limit of his interest, the true owner of the 
property, he has a right to restrain the trustee from dealing 
with it on his behalf otherwise than a prudent owner would 
deal witn it After a coniiict of decisions, it is now decided 
that a beneficiary can restrain an improvident sale by a trustee.^ 
In the case of quasi trusts— couxis ordinarily do not interfere 
by injunction to restrain acts in the exercise of their discretion 
by managers of clubs, committees, schools, universities— 
particularly where there is no danger to property. 

Illustration ( g )— It is only a settlement of which there 
might be specific performance under 5. 12 (a) that is entitled 
to the indirect protection of an injunction as suggested by 
this illustration : this is the complement to S. 24 (d) and S, 
25 (c) here we have the case of one interested under a prior 
voluntary settlement actively interposing against the settlor 
to restrain a subsequent contract of sale : The injunction is 
necessary to prevent an extraneous act in violation of the 

1 Att. Qen. v. Q, N. Ry- Co. 1 D. & S, 154. 

2 Pechel v. Fowler 2 Anetr, 543; Anon 6 Mad. 10, 
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seHlement. under Ss. 24 and 25 that fact merely used as a 
defence to a suit for specific performance. 

Illustration (A)— The principle deducible from decided 
English cases' is that the contract of service constitutes a 
fiduciary rclaiion of the legal adviser and his client and the 
vakil is bound not to c_minit a breach of the obligation to 
observe the strictest confidence in respect of matters coming 
to his knowledge by reason of employment. He is like a 
trustee and cannot take advantage or his position. 

Illustration (rj— Ihe principle is the same; legal and 
medical advisers stand in the same degree of fiduciary 
relationship. 

I Hast ration (/)— it relates to implied covenants restrictive 
of uie in leases. In casr of leases of houses there are often 
covenanis against using the house for particular trades ; 
again in the case oi sale or lease there may under certain 
circumstances be an obligation which ought to be implied for 
the comfortable or continuous enjoyment of property in status 
(\uo at the time of the sale or lease, as in this illustration, 

Illustration This is suggested by Pratt v. Brett^ 
there a ienant was restrained from sowing the land with 
mustaid and other pernicious seeds, the same being very 
pernicious to the land and requiring many years to eradicate. 
This is on the ground of the act causing irreparable damage. 
A tenant cannot do an act contrary to the usual course of 
husbandry. 

Illustration (1) — In a case between partners injunction 
is in aid of express covenants or of the duties arising out of 
the relation of partnership. Injunction is issued though par- 
ties could have the remedy of dissolution ; if it were otherwise, 
a person fraudulently inclined might at his will and pleasure 
compel his co-partner to submit to the alternative of dissolving 
a partnership or ruin him by continued violation of the 

1, Davis V. Colough, 8 Sim, 292 ; Lewis v. Smith, M, &. Q. 417, 

2 Mad. 62. 
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partnership contract. But then a court will not grant an 
injunction in petty cases invoking no serious evils and not 
endangering the future operations of the partnership, e. g., 
mere differences of temper, casual disputes, minor grievances. 
Even dissolution is sometimes restrained by an injunction. 

lllustraiion (m) — This in an example of a large class of 
cases in which a tenant for life may be restrained from waste 
at the suit of the remainderman. 1'he principle of these cases 
is that where a person has qualified interest in property and 
another has an interest in the same property on the deter- 
mination of or subject to the prior interest of the person in 
possession, the latter is not justified in so dealing with the 
property as to render the interest of the remainderman less 
valuable when it falls into possession that it would otherwise 
have been. Waste is voluntary or permissive : and it may be 
legal or equitable. This illustration deals with the latter, /. e.t 
such a waste which a prudent man would not do in the 
managment of his property. 

Illustration (n)— This is an example of equitable waste 
being restrained as between joint owners of the property. The 
court will restrain that act wbicli amounts to a destruction 
of the subject matter, /. e., is in excess of the right” of 
enjoyment he possesses. Injunction is issued because “partition” 
is not always an adequate relief. Equity will not suffer one 
co-parcener being allowed to offer to the others a choice between 
the alternative of submitting either to a partition or to the 
destruction of the joint property. The court will not however 
interfere if co-parceners acting bona fide and as prudent 
owners, cannot agree as to what is to be done or omitted. 

Illustration /a)— This is an example of the relief by in- 
junction, being applied in a ca-e of pure trespass. No in- 
junctions is issued if the trespass is temporary and adequate 
compensation can be obtained tor the injury in the shape of 
damages. 

lUustratlon (pyl-This is an example of an injunction 
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granted after a decision in favour of the exclusive right. It 
is an example of Cl. (c) to S. 54; injunction is necessary to 
prevent multipicity of suits. 

lllusiraiion (q)— This like illustration [p] is an example 
of Cl. (e) to 5; 54 the object also is to restrain multiplicity 
of suits. The just administration of the assets would be 
greatly embarrassed if other suits were to be permitted. 

lllusiraiion (r) This an example oi a trespass under 
colour oi title. In such cases it is necessary on account oi 
the nature of the damage being done by the defendant to 
grant a perpetual injunction in addition to damages. The 
question often arises in case of contiguous neighbours of mines, 
etc., but the court has to use great caution in so doing. It 
is sometimes granted before the decision of the right in liti- 
gation; the court grants it only upon strong probable and 
pregnant evidence that the parties to be restrained will not 
suffer in the meantime; it would not grant it if there has 
been want oi diligence on the part oi plaintilf. The right of 
support is one for the protection of which an injunction is 
an essential relief. That the invasion of such a right where 
it exists may work irreparable damage and mischief is clear, 
and besides, prior to a decision upon it, far less inconvenie- 
ence or probable damage will generally arise from granting 
that from refusing a temporary injunction. A reasonable 
probability of damage is sufficient ground for an injunction.- 

Illusiration (s ) — This is an example of a class of cases— 
Nuisance, i. e., cases where one so uses his real property as 
to invade the common law rights of others in their real 
property;— in such cases injunction is an indispensable remedy. 
An injunction was granted to restrain the defendant from 
manufacturing iron pans in a room adjoining the plaintiff's 
house 1, but in case of other easements the court looks to 
the comparative injury caused in point oi value and damage. 

Illustrations (a), (v), & (w)— These are examples of the 
' Hulas Rai v. Sohanlal I19<i3) k. I. K. All. p. 443. 
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classes of cases unconnected with immoveable and sometimes 
several with any object of moveable property in which the 
remedy by injunction is applied to prevent an invasion of a 
right of property which would result in a pecuniary loss to the 
plaintiff. The plaintiff must .prove the existence of a valid 
patent and its infringement by. the defendant. In these cases 
the injunction operates against the defendant’s agents and 
servants: Illustraiion (?;) relates to copyright and (h^) to 
trademark. A trademark is for the purposes of S. 54 treated 
as property. Injunction is issued even if the user of trademark 
is innocent. Even exact resemblance is not necessary to give 
a cause of action. 

Illustraiion (x)— This is an example of a case where one 
misuses the name of another with a view to his own profit 
and with the probable result of causing loss to the other 
but the court Interferes only if there is a fraudulent misuse 
of the name of another. The ground for interference is the 
danger of loss thus incurred by the per-son falsely described 
as being one which he is in fact not. 

Illustration (y)— This is an example of a class of cases 
in which the grant of an injunction is founded on the exis- 
tence of the ordinary, right of property in moveables and not 
on any right peculiar to the object in question; the publication 
of purely private letters is restrained since the sender of a 
letter does dot thereby give the receiver a right to publish 
it; beyond the purposes for which the letter was sent, the 
property therein remains in the sender. 

Illustration (z)— This is an exemple of a class of cases 
on the subject of the proieclion of trade secrets, of secret 
inventions and generally oi any secret knowledge the disclo- 
sure of which will cause pecuniary loss or damage to the 
owner thereof, The injuction is granted with a view to 
prevent breach of good faith because it will result in irrepar- 
able damage to the plaintiff. This differs from illustration (b) 
inasmuch as in this case it is necessary not only to prove 
breach of good faith, but also pecuniary damage. 
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^^,,^^J^ndatory Injunction — 'When to prevent 
the breach of an obligation, it is necessary to compel 
the performance of certain acts which the court 
is capable of enforcing, the court may in its 
discretion grant an in ijunction to prevent the breach 
complained of, and also to compel performance of 
the requisite acts. 

ILLUSTRATIONS. 

(a) A, by new buildings, obstructs lights to the access 
and use oi which B has acquired a right under the Indian 
Limitation Act, Part IV.B may obtain an injunction, not only 
to restrain A from going on with the buildings, but also to 
pull down so much of them as obstructs B’s lights. 

(b) A builds a bouse with eaves projecting over B’s land. 
B may sue for an injunction to pull down so much of the 
eaves as so project. 

(c) In the case put as illustration (/) to section 54, the 
court may also order all written communcitions made by B, 
as patient to A, as medical adviser, to be destroyed. 

(d) In the case put as illustration [yj to section 54, the 
court may also order A’s letters to be destroyed. 

(e) A threatens to publish statements concerning B which 
would be punishable under chapter XXI or the Indian Penal 
Code. The court may grant an injunction to restrain the 
publication, even though it may be shown not to be injurious 
to B’s property. 

(/) A, being B’s medical adviser, threatens to publish B’s 
written communcications with him, showing that B has led 
an immoral life. B may obtain an injunction to restrain the 
publication. 

[g) In the cases put as illustrations (v) and {wj to section 
54, and as illustrations (a) and (/) to this section, the court 
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ihay also order the copies prcfduced by piracy, and the trade- 
marks, statements and communications, therein respectively 
mentioned, to be given up or destroyed. 

NOTES 

It is a statutory rule that injunction should only be 
granted when pecuniary compensation would not afford ade- 
quate relief, but it does not necessatiiy follow that Court has 
always power to grant pecuniary compensation for a wrong 
when injunction is prayed for. Courts have recognised that 
when issue of mandatory injunction would involve removal of 
a completed structure which entails inconvenience, and only 
slight invasion of plaintiff’s rights, not committed wantonly 
or after protest, pecuniary compensation is more appropriate 
relief. But it is not proper for the court to pass a decree 
which affects a compulsory acquisition of a considerable strap 
of land under guise of monetory consideration.' 

Nature of a mandatory injunction— This relief is 
appilicable to the breach of any obligation whether arising 
out of contract or tort. It may be perpetual or temporary, 
though in very rare cases a temporary injunction of this nature 
is issued. An injunction is in its nature prohibitory but a 
mandatory injunction is restitutory and prohibitory, the defen- 
dant is first called upon to restore the place to the position in 
which it was before the act was done and then he is restrain- 
ed, when he has so restored it, from doing anything in respect 
of it which would be a breach of obligation on his part. The 
object in every case is to compel the defendant to restore 
things to their former condition. The jurisdiction to make 
such an order has to be exercised with great caution and to be 
resorted to only where the remedy is inadequate for the 
purposes of justice and the restoring things to their former 
condition is the only remedy which would meet the require- 
ments of the case. Where compensation is possible or there 
has been undue delay, the court will only grant a mandatory 
injunction to prevent extreme; or very serious injury^ It will 

1 Prasadarayuniu V. Laddoraui Sowcar. .i. I. R. 1936 M:id. 637. 

2 Durell v. Pritchard. L. R- 1 Ch. 244 : .Gaskkin* v. Ball, 13 Ch, 0, 32jf, 
18 
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be refused if some other arragement may be preferred for 
the benefit of the other party. 

I’<^andatory injunction in cases of contracts-ln 
cases of acts in violation of contract the court looks to the 
express stipulation of the agreement ; in equity a person who 
enters into an agreement is bound to a literal performance 
thereof. The court cannot refuse it on the ground of the 
inconvenience that would be caused to the defendant by the 
mandatory injunction,' so much so that in Lloyd v. L. C. D. 
Ry,^ defendant was not allowed to set up the inconvenience 
to the public which will arise from his being compelled to 
perform his agreement ; with all this the court will not grant 
it if the injury caused by the breach of the obligation is slight 
or trifling, granting injunction in such a case would be opposed 
to its object ; it would be inequitable and work extreme hard- 
ship on the defendant. 

Where a breach of a ‘restrictive covenant’ cause substan- 
tial damage the court has no discretion to award damages in 
lieu of a mandatory injunction. This rule applies whether the 
covenant is broken by the original covenantor or by an assignee 
with notice, s 

In Lane v. Newdigaie^ : A leased his land to B for erec- 
ting mills and bound himself to supply water thereto from 
canals and reservoirs on his own land. A impeded the enjoy- 
ment of water by B by keeping works out of repair by the 
use of locks, and by removing stop gate. B asked for injun- 
ction which was granted ; in this case even ‘ afiirmative 
covenants ’ were enforced ; the question ari es whether s'lch 
covenants can be enforced against successors of A ; according 
to Talk V. Moxhaf perhaps they would not be. 

1. Lord Manners v, Johnson, 1 Ch. D. 680. 

2 2 D. J. S. 579. 

3 Achilli V. Tovell (1927) 2 Ch. D 243. 

4 10 Ves. 192. 

5 0848) 78 R. R. 289. 
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In Hooper v. Drodrick' : A, tenant for a term of years of 
an inn was removing the fixtures and was proceeding to close 
the house and cease to use it as public inn. B asked for an 
injunction restraining the defendant A from dicontinuing 
during the term of his lease the inn, and to use and keep the 
house at all reasonable times as an inn, or to take out licenses 
for the purpose ; the mandatory injunction was refused on the 
ground that a court had no jurisdiction to comepl a party to 
carry on the business of an inn although it may prevent a 
defendant from doing such acts as would put it out of his 
power or out of the power of any one to carry it, on. 

Mandatory injunction in case of torts— A man- 
datory injunction is of frequent application in case of torts 
than of contracts ; the majority of cases falling under this 
class relate to nuisances or easements. In these cases an 
injunction compelling the defendant to undo the act proved to 
be injurious is the only adequate relief ; ordinarily the court 
gives relief only as to buildings erected after the commence- 
ment of the action or after notice given by the defendant 
objecting to his doing so, but then there is no rule of law 
preventing a court from granting a mandatory injunction 
where the injury sought to be restrained is completed before 
the filing of the suit. The court considers the nature and extents 
of the damage, and the comparative convenience or inconvenience 
of granting or withholding it. 

joychandro v. Beprochurn^ : A and B were co-sharers’ 
owners of certain property. B excavated a tank on a part of 
the land. A sued for an order that the land on which tank 
was excavated without A’s consent should be restored to its 
former position ; injunction was refused on the ground that A 
had not shown any injury by B’s act which materially affected 
his position. The mere fact that the land out of which it had 
been excavated was fit for cultivation is not an injury of a 
substantial nature necessitating a mandatory injunction. 

1 9 L. J. Ch. 321. 

2 Joychandro v. Beprochurn, 14 Cal. 236. 



276 THE SPECIFIC RELIEF ACT. [ s. 56 

In Krehl v. Barrell^: A despite repeated warnings from 
the plaintiff B, persisted in building a court yard over which 
B had a right of way to his shop and refused terms of 
compensation which B had agreed to accept. Though the 
building was built at enormous cost it was ordered to be 
removed. 

Tresi>ass— As to when mandatory injunction would 
issue in case of trespass, by removing encroachment on 
plaintiff’s land, see the case of Abdul Hussan.i 

Mandatory injunction— Completed structure— 
Where the defendant built a balcony upon his land so as to 
overhang the open land of the plaintiffs, and further put a roof 
over it after receiving notice from the plaintiffs objecting to 
the encroachment, it was held, in a suit for a mandatory 
injunction to remove the balcony, that as there was no direct 
evidence that the defendant had before the nolice knowingly 
committed trespass and as it was not shown that the existence 
of the balcony would cause such damage to the plaintiffs as 
would not be compensated by money, substantial monetary 
compensation would suffice and no mandatory injunction to 
pull down the structure was necessary^. Civil Courts can 
inspire of Section 2c2 of Punjab Municipal Act, can interfere 
with discretionary orders of commissioners. If their act is 
arbitrary, capricious, ouiragious in excess of their power, 
court can grant injunction.'' 

Injunction when refused — An injunction 
cannot be granted — 

{a) to stay a judicial proceeding pending at the 
instituiion of the suit in which the injunction is 

1 7 Ch. 1 55. 

a 38 Cal. 687. 

3 La ji Dttyal r, Vishwanath Vaidya (1929) 31 Bom. L. R. lv!6. 

4 A. 1. It. Lah. 1946 Page 81 Administrator of Lahore, v. Abdul Majid. 
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sought, unless such restraint is necessary to prevent 
a multiplicity of proceedings ; 

ip) to stay proceedings in a court not subordi- 
nate to tiiat from which the injunction is sought ; 

(c) to restrain persons from applying to any 
legislative bo .y ; 

id) to interfere with the public duties of any 
department of the Central (jovernment, The Crown 
Representative, or any Provincial Government, or 
with the sovereign acts of a Foreign Government ; 

(e) to stay proceedings in any criminal matter ; 

(/) to prevent the breach of a contract, the 
performance of which would not be specifically 
enforced ; 

(S) to prevent, on the ground of nuisance, an 
act ot which it is not reasonably clear that it will 
be a nuisance ; 

ip) to prevent a continu’ng breach' in which the 
appl cant has acquiesced ; 

(/) when equally efficacious relief can certainly 
be obtained by any other usual mode of proceeding 
except in case of breach of trust; 

(7 wnen the conduct of the applicant or his 
agents has been such as to disentitle him to the 
assistance of the court ; 

{k) where the applicant has no personal interest 
in the matter. 
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ILLUSTRATIONS. 

(а) A seeks an injnnclion to restrain his partner B, from 
receiving the partnership debts and effects. It appears that A 
had improperly possessed himself of the books of the firm 
and refused B access to them. The court will refuse the 
injunction. 

(б) A manufactures and sells crucibles, designating them 
“ patent plumbago crucibles, ” though in fact they have never 
been patented. B pirates the design.) tion. A cannot obtain an 
injunction to restrain the piracy. 

(c) A sells an article called “ Mexican Balm, ’’ stating 
that it is compounded of divers rare essences, and has sove- 
reign medicinal qualities. B commences to sell a similar 
article to which he gives a name and description such as to 
lead people into the belief that they are buying A’s Mexican 
Balm. A sues B for an injunction to restrain the sale. B shows 
that A’s Mexican Balm consists of nothing but scented hog’s 
lard. A’s use of his description is not an honest one and he 
cannot obtain an injunction. 

NOT^S 


Scope of 3. 56— This section gives the defences that 
can be raised to a suit for i.'ijunction. It specifies cases where 
it must be refused ; and even if the case does not come within 
any of the clauses of S. 56, it does not follow that an injunc- 
tion is to be granted ; the court may refuse it in the exercise 
of its discretion on the ground of delay, hardship, inconvenience, 
&c. The grounds of defence are general or particular. CIs. (a) 
to {e) are general grounds of defence to all suits, whereas 
CIs. (/} to [k] are particular grounds of defence depending on 
the circumstances of special cases. 

Injunction when suit for possession is barred:-lt is well 
established that when it is not open to a person to sue for 
possession, he cannot be granted any relief in shape of mere 
injunction. Where suit for possession has become barred by 
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time, plaintiff cannot circumvent law of Limitation by merely 
suing for injunction. i 

Practice— Where the actual invasion of a right and 
other circumstances show that the inyasion is likely to con - 
tinue the proper remedy is an injunctio n. To say that the 
plaintiff ought to sue for damages every time that the right 
is invaded is to drive him to a multiplicity of suits^. 

Stay of proceedings. Cis. (a), (b), (e)— As a general 
rule an injunction cannot be granted to stay judicial proceed- 
ings pending at the institution of the suit for injunction ; the 
section recognizes one exception to this, viz,, when it is neces- 
sary to prevent multiplicity of proceedings. There is nothing 
however to prevent an injunction being issued to stay proceed- 
ings that are not pending but are merely in contemplationj. 
Q. (a) of S. 56 has reference to two important prerogatives of 
the court of chancery in England ; (i) right to stay proceed* 
ings and (ii) bills of peace ; whenever the defendant could 
show a good defence, the court of chancery formerly used to 
stay proceedings pending at common Law Courts but that 
power is now abolished by the Judicature Act of 1873 ; in 
India too, the same court administers both Justice and equity 
and so this old jurisdiction of a court of equity to stay pro- 

ceedings elsewhere is obsolete. The single exception is however 
still maintained, i. e , to grant injunction to prevent multipli- 
city of proceedings— what is known in England as Bills of 
peace. In England, says Story, “ Bills of peace may be in two 
classes of case^j^i) where the plaintiff after repeated and sati- 
sfactory trial has established his right and yet is in danger 
of further litigation and obstruction to his right from new 
attempts to controvert and (ii) where there is one general 
right to be established against several or a number of distinct 
persons either where one person claims or defends a right 

1 iViasjid Shahid Qanj v. Shiromaai Qai’adwar Parbaadbak Committee. 

Amritsar. A. 1. R. 19J8 Lab. 369. 

2 Bai Sa.Tirat 13 Bom. L. R. 9o5, 

3 White V. Redgrave. U Ch. D, 24 ; Prativanath Roy v. Benodo 

Behari Qhose A. I. R. 1936 Cal. 181. 
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(against many or where ir each party sued separately the litiga- 
llion would be interminable, and hence the injaaction.|^his excep- 
Kfon in Cl. (a) is subject to the general proviso stated in Cl. (6)- 
that under no circumstances can a court restrain proceedings 
in another court which is not subordinate to it ( The order 
of superioriiy is as under— Priyy Council , High Cou rt, District 
Court, Subordinate Judge. ) According to Cl. [e) proceedings 
in any Cnminai mailer cannot be stayed by an injunction;' 
but this does not bar interfernce ot the court of equity if 
the same act which is criminal touches also the enjoyment 
of property. The court has the power to restrain a person 
from proceeding at the same time upon (he same matter of 
right in both a civil suit and a criminal prosecution. It will 
do it on the ground of injury to property. 

In re Briiion Medical Association-^ application ior wind- 
ing up a company having been tiled, further proceedings of 
a criminal nature against the company were restrained. 

Appn V. Raman'': A sued in the court of a sub-Judge 
for an injunction restraining B from executing the decree of 
a District Court and obtained it. it was held by the High Court 
that S. 56, Cl. fb) was no, bir, for there were no pending 
proceedings and besides the injunction was not one to slay 
proceedings in the court of the District Judge. He had not 

then applied ior execution and its ehect was only to prevent 
him from so applying. 

A mortgaged land to B as either agent or benamidar for 
C. B sued on the mortgage and obtained a decree. C. there- 
after sued A and B for a declaration that he was entitled to 
the benelil of the decree and had the right to execute it and 
for an injunction restraining A from paying the money to B 
and B from receiving the money from him. It was lield that 

the plaintiff was entitled to the declaration, but not to the 
injunction.^ 

1 In re Essappn Chetliar A. 1. R. 1942 Mad. 756. 

2 K2 Ch. D. 503. 

3 Appu V. Raman 14 Mad. 42.5. 

♦ Sethurayar v. Shanwugaii Pillai 21 Mad. 353. See also Rarmadhar v. 

Hariprassd Cai. 731 where 14 Mad. 425 has not been ioliowsd. 



S. 56.} INTERFERING FUNCTIONS OF GOVERNMENT. 281 

Interfering with functions of Government or 
legislative body. Cls. (c), & (d).— These are also gene- 
ral like Cls. (a), (6) and (e), but they are based on consi- 
derations of public policy : Cl. (c) is in accordance with English 
practice that couiTs have no power to restrain a person from 
applying to parliament or legislative body ; there in certain 
cases however it is observed that in exceptional cases ihe 
chancery court has such power, but the Judges have in no 
case ventured to exercise the asserted power.' Cl. (cf) applies 
only when the act sought to be restrained is by express 
statute or otherwise one that may be legally done by the 
particular department of the Government.^ It does not loHow 
t hat an officer of G over nment cannot be restrained in doing 
a wrongfu l act which is a tort. The court cannot interfere 
even with the sovereign acts of foreign government, nor 
are contracts of foregin government enforceable by injunction 
against the propei ty of such Government in England In Kana- 
sour V. Kruphi the court has held to have no jurisdiction to 
prevent the Mikado of Japan from removing his property in 
England. 

It is, has been held in recent Calcutta case that no manda- 
tory, injunction can be granted in suit which is bad under 
Section 306 of Government of India Act and Section 16 of 
Defence of India Act. If B was aggrieved by order passed by 
Central Government under Rule 75 (A) of Defence of India 
Act, it afforded hi-m an independent cause of action.'' 

Staying proceedings in a criminal matter. Cl. 
(e)— Generally the Court will not interfere by way of injun- 
ction to prevent criminal proceedings being taken against a 
defendant to a pending action. Under Cl. 56 (e), a civil court 
has no jurisdiction to stay by means of a permanent injunction 

1 Sieele v. N. Material Ry. Co. L. B. 2 Cb, 237. 

2 Syed Mazabhai Hassam v. Admiaistrator of Lahore Moncipality A.' 

L R. 1941 Lah. 453. 

3. 3 Ch. D. 354. 

4 A. 1- R. 1945 Cal 44 Beldevdas Bajuria aud others V Government 

of United Provinces; Frovinca of .Madras V Bodd Paidana. A. !• R. 

1341 Med. 874. 
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proceedings in any criminal matter.' The principle is that 
the couit will not interfere by way of injunction where the 
legislature has provided a mode of procedure before a 
magistrate, 

Preventiug a breach of coiitr.oct:— This is clearly 
a necessary deduction from general principle laid down in 
Section 54; we have seen that in case of an obligation arising 
out of contract, rules relating to Specific Performance regu- 
late granting of injunction in such case, whatever would be 
a defence to one, kind of suit would be equally a defence to 
the other. Sec. 57 is an exception to this. 

As contracts of personal service between a master and 
a servant cannot be specifically enforced by either party, a 
dismissed servant’s only remedy for a wrongful dismissal 
would be by an action for damages. He cannot obtain injun- 
ction against his dismissal or against the appointment of 
another person in his place .2 

Preventing a nuisance— In England formerly a court 
did not interfere till it was proved that the act was a nuisance, 
i. e., the act was committed ; bat now it does interfere before 
any actual nuisance is committed if it is satisfied that the act 
complained of will inevitably result in a nuisance. An injunc- 
tion is not granted it there is no reason for supposing that 
there is any danger of mischief or of a serious injury being 
done suddenly before the interference of the court can be 
invoked^ The fact that the act may probably prove a nuisance 
in remote future is no ground for interference. The following 
observation in Earl of Ripon v. Hobarta* may be noted : 

“ If the thing sought to be prohibited is itself a nuisance 

1 K-.'jkumari v. Bama Sundari '^3 Cat. 610; Calcutta Port Commissioner* 

V. Sunj Mull Jalan 65 Cal. 978. 

2 Muhmad Mustafa Ali Khan v. District Board Bareilly (1934) 56 

All. 573. 

3 Attorney General t, Sheffield Qas Co. 3. D. and 0. 304. 

4 M. and K. 140. 
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the court will interfere to stay irreparable mischief without 
waiting for the result of a trial but, where the thing to be 
restrained is not unavoidable and in itself noxious but only 
something which may according to circumstances prove so, 
the court will refuse to interfere till the matter is decided at 
law. TJie court would be very slow to interfere where the 
thing , to be stopped may very possibly be prejudicial to none.” 


Plaintiff’s acquiescence is a bar— This ground of 
refusal is based on the maxim “ delay defeats equities.” All 
that we need know is “ what constitutes acquiescence ” in 
equity, and what kind of evidence is necessary to prove it. 
This ground of defence is not recognised freely, it is appli- 
cable only when the breach is a continuing one : As said in 
Leeds v. Amherst^ acquiescence is when a party having a right 
stands by and sees another dealing with the property in a 
manner inconsistent with that right, and makes no objection 
while the act is in progress. “ In such a case he cannot after- 
wards be allowed to complain; but then there can be no 
acquiescence until that person has knowledge both of the acts 
committed as of the rights involved. Mere delay is not enough 
to constitute acquiescence ; there should be such a lapse of 
time as to make it a fraud afterwards to allow the plaintiff to 
insist on his legal rights. As observed by Lord Campbell in^ 
if a party has an interest to prevent an act being done, and 
acquiesces in it, so as to induce reasonable belief that he 
consents to it, and the position of others is altered by their 
giving credit to hfs sincerity, he has no more right to challenge 
the act to their prejudice than he would have had if it had 
been done by his previous license.” There must however be 
clear evidence that the plaintiff had full knowledge of his 
rights. There is no acquiescence if the party is not aware of 
the violation of his legal rights, or if there is no injury to 
acquiesce in, or if he acted in ignorance of consequences. 
Onte an act is committed without the knowledge or assent 

1 2 Ph. 123. 

2 Debnssch v. All 8 Cb. p. 314, 
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above referred to, a right of action has accrued and no lapse 
of time short of the period of limitation will bar it, though it 
may be that delay viewed as laches may make the court 
decline a particular form of relief,' The court generally con- 
siders two points, the iecglh of the delay and the nature of 
the acts done in the inlervalA Acquiescence though i t bars 
an injunction does not ne cessarily b ar compensation^ The 
court may refuse to grant an injunction if the plaintiff by 
acquiescence or other conduct has disentitled himself to such 
relief 


'VVhdu any other relief is available. Cl. (i)— 
This clause repeats the general principle kept in mind by a 
Court of equity in granting an injunction, viz., whether the 
plaintiff, has any other equally efficacious relief open to him: 
the only exception being a c<ise of a breach of trust where 
Injunction is granted though there be other remedy. For 
the reason of this exception. See S, 54 (a). In a suit for 
declaration that a certain contract entered into between the 
plaintiifs and defendants was not binding on the plaintiffs, 
inasmuch as they did not enter into such a contract, and that 
they were accordingly entitled to an injunction to restrain 
arbitiation, it was held that the injunction claimed should 
not be granted in view of this clause.’ The plaintiff’s suit 
for an injunction to prevent the defendant from selling pro- 
perty to another person which he had agreed to sell to the 
plaintif' was dismissed as not competent,^ the remedy by way 
of a suit for damages being open to him. 

1 Wood V. Sutcliffe 2 Sim. 163. 

2 CaimCrToss v. Lorimer 7 Jur, N. 

3 Lindsay P.troleum Co. v. Hudr L, E. 5 P. C. 239. 

4 Sir. Hukum Chand y. Maliaraj Bahadur Singh (1933) 35 Bom. L. 

R. 997 (P. C.) 

5 Ram Kissen v. Pooranmull 47 Cal.p. 733; Atlarsingh Bahamsing v. 
Viahadas, A. 1. R. 1937 Lah 545. 

All India Qroundnnt Syndicate Ltd. 47 Bom. L. B. 420, 

6 Sardari Mai v. Birds Nath (1925) 6 Lab. 334. 
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Scavenging work— Doing scavenging work is not a 
trade or profession involving skill. Tlie right to do scavenging 
work in certain houses and exclude others from doing so, 
cannot be recognisd by court.' 


^Inequitable conduct of the plaintiff. Cl. (j).— 
This< ground of defence is based on maxims : “ He who 
seeks equity must do equity ” and “ He who comes to equity 
must come with clean hands. ” It is open to court to refuse 
an injuction where the state of things complained of is the 
outcome of the plaintiff’s own conduct, and where he does 
not satisfy the court that his own acts and dealings in the 
matter have been fair and honest.^ A municipal committee 
had refused to grant permission to person to ouild certain 
structure. The person subsequently induced committee to 
grant permission o' cond'dion that he paid certain sum of 
money to committee. Committee passed resolution accepting 
offer but when he refused to pay, served a no'.ice upon 
him to demolish. Plaintiff bicught a suit foi injunction against 
demolition held plamtifi was not entitled to any relief.'' 


The three illust rations fppended to this section are all 
examples of this clause. Illus. (a) is nased on the general 
principle that a paitnei who complains that the other partn- 
ers do not do their duty towards him must be ready at all 
times and offer himseli to do his duty towords them. 
Illustration (b) and (c) relaie to trade marks : as, to trade 
marks the rule Is that ii a trade mark represents an article 
as protected by a patent when in fact it is not so protected, 
such a statement prima facie amounts to a misrepresentation 
of an important fact, which would disentitle the owner of 
trade mark to relief against any one who pirated it; in such 
a case it can make no difference whether the protection 


1 1938 AL W. N. 805 Kaabudu v. Sarraiya. 

2 Seni Chetter v. Sanlhanith.m 20 Mad. 58. 

3 Beshajhwar N&lh v. Mii'ilcipieCommiitee, Mogi, A. 1. It. l940 Lah. 69, 
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never existed or ceased to exit. In Fla^el v. tiarhon} the 
plaintiff was selling a stone which he falslj described as 
patent and an injuction was refused; so also in Pidding v. 
Howi where plaintiff sold mixed tea under the name of 
“ Howquas *’ mixture, but in his advertisement he made false 
statements to the public; and he was refused injunction against 
another selling tea under the same names. But of course 
mere puffing recommendation will not debar the plaintiff 
of his right.^ ✓ 

Plaintiff having no interest in the subject- 
matter. Cl. (k)— To justify a right to an injunction the 
plaintiff must have real interest in the subject-matter. His 
suit must not be a mere imposition on the court. This clause 
would apply if a person buys a share in a compony simply 
for the purp-’Se of instituing a suit which he does not for 
his own benefit or of that of the share-holders but of that 
of a rival company whose puppet he might be ; on these 
grounds injunction was refused in Forrester v. Manchester R-y. 
Co. ■* Test is— Is he a nominal plaintiff another hav/ng a 
real personal interest in the suit ? 

Every taxpayer is directly and personally interested in 
the proper application of the fund of the Municipality and 
therefore any taxpayer may sue the Municipality for an 
injunction restraining the Municipality from misapplying its 
funds.= 

The plaintiff must show some special damage or injury. 
Mere sanction of building plan by municipality is not enough. « 
In Nagpur case it was held that in a suit for restraining 
builidng of a house, it is incumbent upon plaintiff to show 
some special damage. The mere fact that municipal committee 
acted beyond its powees in granting sanction for construction 
of a house is not sufficient.: 

1 10 Hard 4!i7. | 2 8 Sim. 477. | 3 Holleway, 13 Beav. 389. 

4 Jur, N. S 837. | 5 Vaman v. Municipality of Sholapur 22 Bom. 646 

6 Parakh v. Rudia 1941 Nag. 266, 

7 Cowasbah Bonanji v. Fraful Nath A. 1, R. 1641 Nag. 364. 
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57. "'Injunction to perform negative agreement- 
Notwithstanding S 56, clause (j), where a 
contract comprises an affirmative agreement to do a 
. certain act, coupled with a negative agreement, 
express or implied not to do a certain act, the 
circumstance that the court is unable to compel 
specific performance of the affirmative agreement 
shall not preclude it from granting an injuction to 
perform the negative agreement : provided that the 
applicant has not failed to perform the contract so 
far as it is binding on him. 


ILLUSTRATIONS. 


(a) A contracts to sell to B for Rs. 1 ,000, the good 
will of a certain business-premises and further agrees not 
to carry on that business in Calcutta. B pays A the Rupees 
1,000, but A carries on the business in Calcutta. The Court 
cannot compel A to send his customers to B, but B may 
obtain an injunction restraining A from carrying on the 
business in Calcutta, 

(b) A contracts to sell to B the goodwill of a business, 
A then sets up a similar business close by B’s shop and 
solicits his old customers to deal with him. This is contrary 
to his implied contract and B may obtain an injunction to 
restrain A from soliciting the customers and from doing any 
act whereby their goodwill may be withdrawn from B. 

(c) A contracts with B to sing for 12 months at B’s 
theatre and not to sing in public elsewhere. B cannot 
obtain specific performance of the contract to sing, but 
he is entitled to an injunction restraining A from singing 
at any other place of public entertainment. 

(a) B contracts with A that he will serve him faithfully for 
twele njonths as a clerk. A is not entitled to a decree for specific 
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performance of this contract. But he is entitled to at injun- 
ction restraining B from serving a rival house as clerk. 

(c) A contracts with B that, in consideration of Rs, 1,000 
to be paid to him by B on a day fixed, he will not set up a 
certain business within a specified distance. B fails to pay 
the money. A cannot be restrained from carrying on the bu- 
siness within the specified distance. 

NOTES. 

Scope— This section embodies the principle laid down 
in the leading case of Lumly v. Wagner^ where the facts wefe 
as in illus. (c). It is an exception to the general rulenis. 
56 (/), to the effect that there can be no injunction where there 
can be no specific performance. This section is limited only 
to cases of obligations arising out of contract, VVe get from 
S. 16 that where the contract is divisible, i. e., one part 
stands on a separate and independent footing from another 
part, the court will enforce specific performance oi that part 
which is capable of specific performance although the other 
cannot be. The reason of the rule being that in such a case 
the parts are in themselves independent contracts ; the same 
analogy, it should be noted, applies to S. 57— relating to 
granting of injunctions. It would therefore be correct to say 
that S. 57 is to injunctions what S. 16 is to specific perfor- 
mance. All that is necessary is that:— 

(i) there should be 2 agreements, 

(a) they must be divisible, 

{Hi) the negative agreement may be express or implied, 

(rV) the applicant must not have failed to perform the 
contract so far as it is binding on him. 

If so, the breach of the negative one is restrained—/, e., 
a part oi the agreement is enforced through the affirmative 
part, /. e., the other part cannot be specifically enforced. 

The contract must be comprising 2 agree- 
ments.— To bring a case within S. 57 there must be two 


1 D. M. and Q, 604. 
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,4gfe,ements— one affirmatire and the other negative the 
negaliTC one may be express or implied ; each part must bp 
based on talid consideration ; where parts are distinct, and 
separable iiom the rest the court itself imports a negative 
term if it is not ej^pressly stated therein. In that case there 
must be at least an express negative purpose to support the 
implied negative term'. This negative part must constitute a 
distinct separate and substantive part of the contract. It vvill 
not be enforced by an injunction, if it is merely subsidiary 

or incidental to the affirmative, or if the affirmative and nega^ 
live covenants being correlative are not separable from each 

other. In that case the enforcing of the negative, covenant 
depends upon whether the affirmative one is capable of beipg 
specifically enforced; i. e. S. 57 will not apply In England 
the modem tendency is to limit the doctrine of Lamly v. Wagner 
to tontracts of such a nature as are the proper subjects of 
equitable jurisdiction and it refuses to imply negative terms 
except in cases where courts have already done so. In India 
too the tendency is in the same direction. 

Inability to enforce specific performances of 
affirmative part — This section is not restricted to any 
particular ground of inability of the court ; it applies whatever 
be the reason for not specifically enforcing the affirinatiTe 
part of the contract ; S. 2 1 gives us the cases where the gpmrt 
would not enforce specific performance of the contract ; 5. 57 
would apply to cases of negative covenants whar® the af%- 
mative part would come under the bar of any qf the nine 
clauses of S. 2i, e. g., if the contract of exclusive service is 
of more than 3 years ; in such a ca^e there would be np 
specific performance because of 5. 21, Cl. [f) ; but still the 
breach of the negative part, i. e., not to serve any one else 
for that period will be prevented by an injunction under S, 57 ^ 
It has been held in recent Bombay High Court ruling 
that “ Agreement of service, containing a negative covenant 
preventing employee from working elsewhere during the 

1 J. State Newspaper Co. (1899) W. N, 114. 

2 Hill Crolt 2 Ph. 60. 

3 Madras Ry. Co v. Rost. 14 Mad. 18. 

19 
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terms covered by the agreement, are so known to Indian 
Courts.” In this ruling prior decisions were refered to and 
Mr. Despande, ex. weaving master was restrained from serving 
in British India or in Native Slate for the period of 3 years 
as per agreement. It was further held in this case that nega- 
tive covenants do not rendor it void on ground of restraint of 
trade. From illustration given in clause (C) and (D) of Section 
57 it is clear that our Specific Relief Act does recognise such 
negative covenants and they are enforced by court of law 
strictly.' 

The applicant must not have failed bo perform 
his part of the contract— it is not invariably necessary 
that he must have actually performed it ; it is enough if he is 
willing to do it ; but till he does it, the injunction will be 
conditional ; the injunction will be dissolved the moment , he 
fails to perform his part of the contract, which was the 
consideration for the negative term.^ This is examplified by 
Ulus. {a). 

Contracts of personsal service— By an agreement 
made in England M was engaged by B and Co., a firm of 
engineers in Calcutta, as an assistant in their firm for a 
period of 5 years and it was inttr alia agreed that ‘‘ he should 
diligently and to the best of his ability devote himself to 
the duties incumbent on him and should faithfully observe 
and comply with such instructions as he might from time to 
time receive from the firm.” During the term of his engage- 
ment M left the employ of B and Co., and entered that of 
another firm. On a suit field by B & Co , for an injunction 
restraining vM from serving elsewhere it was held that 
though there was no negative covenant in terms in the agree- 

V. N- Despande v. Arvind Mills Cd. Ltd. 48 Bom L- It. p. 90; 

Jairam v Indian Iron and Steel Ltd. A. 1. R. 1940 Cai. 466; 

Parma Singh v. Tushi Abharara Qosw.imi 1. L. R. (1937)2. Cal. 

367-41 C, W. N. 794. 

Peto V. Brighfom Ry, Co., 1 H. & M. 468 ; Fletcher v, Mont. 

goDiery 33 Bear, 26. ■ ■ 
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ment. A negative covenant could be properly implied under S. 
57 oi Specific Relief Act and ill, (d) thereto.' 

Joint stock companies. A joint stock company cannot 
be restrained by injunction from dismissing its managing 
agent even though the contract of service provides that he is 
to be removed after a specified period the only remedy of the 
agent in case of wrongful dismissal is a suit for damages^. 

Cases — Clarke v. Priec^. There was simply an affirma- 
tive agreement by a barrister to prepare reports of cases for 
a certain publisher, the publisher wanted an injunction to 
restrain him from composing reports for others ; it was 
refused because there was no such negative agreement. 

la Hills Y. CrolU. A contracted with B to supply B 
with all the goods of a particular kind from his manufactory 
and B contracted not to buy any such goods elsewhere : 
injunction, against B was refused because the two causes 
were correlative, the one was a corollary to the other and 
were not separate and divisible. 

In Fletcher v. Montgomery^. A engaged B who, was a 
provincial actor to act at his theatre in London for a certain 
period ; B came to London and was willing ,to act for A. But 
though A paid B his salary, he kept him idle for five months 
and then B engaged himself to act elsewhere. A sued for 
injunction ; it was refused on the ground that A had failed 
to perform his part of the contract ; mere payment of salary 
would not be a sufficient performance. 

Recent English authorities" do not go as far as illustra- 
tion where a negative agreement is not express but implied. 

1. Burn & Co. v. Mac Donald 36 Cal. 354; Seo alao Charlasworfh v. 
MacDonald 23 Bom. 103; Callianji w Narsi 19 Bom. 764— (where an 
injunction was not granted restraining the defendant from serving as 
a cutter elsewhere). 

2 Sircar v. Balrahmi Coal Co. 16 C. W. N. 289. 

3 2 Wills. 157. 

4 Ph. 60. 

5 13 Beav. 36. 

6 Whitwood Chemical Co. v. Har-inan (1891) 2 Ch. 416; Metropolitan 
Electric Supply Co. v. Qinder (1901) 2 Ch. 799 Atortiraer v. Beckett 
(19^0) 1 Ch. 571. 
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SUMMARY. 

Definitions. 

“ Obligation " includes every duty enforceable by law. 
“ Settlement ” means any instrument other than wiU or codicil 
whereby the destination or devolution of successive interests, 
in moveable or immoveable property is disposed of or agreed 
to be disposed of. The term “ obligation ” is used in its 
juridical sense to include every duty springing out of contract 
or tort. In English Law this term is used in a limited sense 
as connoting only duties arising on contract. 

Saving Clause. 

This Act does not, unless where expressly enacted— 

(/) Give any right to relief in respect of an agreement 
which is not a contract, L e., there can be no relief in respect 
of void agreements. 

(//) Deprive any person of any right to relief other than 
specific performance which be may hare under any contract, 
*. e., right to alternative relief is not lost. The Act does not 
restrict a person to a particular relief. But he must not seek 
it so as to come under the bar of S. 29, 

(Hi) Affect the operation of S. 49 of the Registration Act 
on documents. 

“ Specific Belief 

At law, the ordinary relief is by way of damages so far as 
- civil wrongs are concerned ; this is the general relief ; as 
opposed to that the different reliefs provided for by this Act 
are called specific, inasmuch as they lie outside the ordinary 
order of legal redress. 

Modes of Belief ( S. 6. ) 

It can be given in any of the following ways 

(1) By taking possession of certain property and deliver- 
ing it to the claimant (Ss. 9 fit 11). 
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(2) 1^ preventing a party from doing an act which he is 
under an obligation not to do, i. e., injunction ( Ss. 52, 57 ) — 
negative relief. 

(3) By ordering a party to do the very act which he is 
under an obligation to do ( Ss. 12 & 30 ), viz,, specific perfor- 
mance of contracts; mandamus (Ss. 45 & 51 ). 

(4) By determining and declaring the rights of parties 
otherwise than by an award of compensation, e. declaratory 
decree, rescission, rectiiication ( Ss. 31 to 43 ). 

(5) By appointing a receiver (S. 44). 

Specifiec relif cannot be granted to enforce a penal law. 

The real object of giving specific relief is to protect some 
civil right of a person or to protect a wrong being done to him. 
Possession of immoveables. 

Under S. 9 a person who is dispossessed without his con- 
sent of immoveable property otherwise than in due course of 
law, may himself, or any other person claiming through him 
may, by a suit instituted within 6 months from the date of 
dispossession, recover possession thereof, notwithstanding any 
title that may be set up in such a suit, in such a suit the court 
has not to go behind the fact of possession and has not td* 
determine title. Such a suit cannot be brought against Govern- 
ment. There is no appeal against or review of the decree 
passed in such a suit ; but an exprie order can be set aside. 
The only remedy of the aggrieved party ( one ejected ) is to 
bring a regular civil suit to establish his title to the property 
and for recovery of the possession 

The object of section 9 is to discourage people from tak- 
ing the law in their own hands however good their title may 
be. It provides for the summary removal of any one who dis- 
possesses another whether peaceably or otherwise than by 
due course of law. This section is based upon the old English 
Assize of Novel Dissesin. 

Thus section contemplates cases de facto and legal pos- 
session: it must be one founded in right, t. e., not mere recent 
possession of a trespasser or mere physical possession oj* 
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occupation of land suddenly taken and not acquiesced in, the 
xourt can consider the question of title so far as is necessary 
to decide whether the person alleging dispos-session was in 
juridical possession as between the plaintiff and the defendant. 
The High Courts hold different views on th'S point ; according 
to the Bcmbay and Allahabad High Courts, a suit may be 
brought even after 6 months on the proof of prior possession 
alone, whereas the Calcutta High Court has held that S. 9 
bars a person from recovering possession on the mere ground 
of prior possession unless the suit was brought within six 
months of dispossession. 

Dispossession must be physical ; merely telling a tenant 
not to pay rent is not enough. 

Specific delivery of moveables (S. 11). 

It will be ordered by the court on a suit brought by the 
person entitled to immediate possession 

(1) If the thing claimed is held by the defendant as 
agent or trustee of the claimant. It is not necessary that the 
thing should have a peculiar intrinsic value, sufficient it is if 
a fiduciary relation exists between the parties. 

(2) When compensation in money would not afford the 
claimant adequate relief for the loss of the thing claimed. 

(3) When it would be extremely dihicult to ascertain the 
actual damage caused by its loss, e. g., in case of chattels 
of unique value— articles of curiosity, family inscriptions, heir- 
looms, ancient inscriptions ; in case of such moveables it is 
very difficult to measure the loss in money and hence specitis 
delivery is decreed ; so also if the shares be of private 
companies not easily obtainable in the market, but not so in 
the case of sale of public stocks. 

(4) When the possession of the thing claimed has been 
wrongfully transferred from the claimant. 

Meaning of “ specific performance.” 

“Specific performance” is equitable relief given by the 
court in cases of breach of contract, in the form of a judg- 
ment that the defendant do actually perform the contract 
according to its terms and stipulations (Halsbury Vol. 27, P. 3),- 
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What contracts can be specifically enforced (S. 12). 

This is at the discretion of the cou rt ; but generally it 
would be if 

(1) The act agreed to be done is in the performance 
wholly or partly of a trust. The very act or thing which the 
contract provides has to be done in specie. 

(2) When there is no standard for ascertaining the actual 
damage caused by non-performance of the act agreed to be 
done, i. e., when the subject-matter has a conjectural value 
not ascertainable, e. g., in case of peculiar chattels of anti- 
quity, curiosities, agreement to retire from business, to sell 
two ancient China jars or not to carry oji the same trade. 

(3) When the act agreed upon is such that pecuniary 
compensation would not afford adequate relief ; unless and 
until the contrary is proved, the breach of a contract to 
transfer immoveables is presumed to be such as cannot be 
adequately compensated by damages, while that for moveables 
can be ; thus in case of immoveables specific performance 
has become a rule as it were ; while in case of moveables an 
exception merely, except in cases falling under S, 11. Con- 
tracts to convey public stock will not be specifically enforced 
because compensation in money would afford adequate relief, 
they being easily procurable in the market without a material 
change in the price ; but shares in private Companies not being 
so obtainable have to be specifically delivered over. 

(4) When pecuniary compensation cannot be got for the 
non-performance of the act, e. g., contract for personal acts, 
covenant to lease, to endorse a bill, settle boundaries. Sic. 

In equity specific performance of a contract is enforced on 
the ground of the indequacy of damages recoverable at law. 

A court will not decree specific performance of illegal or 
immoral contracts, e.g., a prospective separation agreement 
or if the agreement is without consideration, or revocable or 
determinabU at will. 
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Contract* which cannot be specifically 
enforced ( S, 21. ) 

(1) Those for the non-periormance of which compensa- 
tion would be an adequate relief, e.g„ those for borrowing and 
lending money, to sell government stock, &c- 

(2) That which runs into such minute or numerous details, 
or wnich is dependent on the personal qualiiications or voli- 
tion of the parties or otherwise from its nature is such that the 
Court cannot enforce specific performance of its material terms. 

lUas.-(i) Contracts to render personal seiyice. 

(ii) Contracts to do acts involving special skill, e, g-, pain- 
ting a picture, or by an author with a publisher to write a 
literary work. 

(in) Agreement to build and repair, it Is specHically en- 
forced only where it is definite in its nature and the plaintiff 
has no other remedy. 

(/V) Agreement to marry. 

(i<) Contracts without consideration, i. e., merely voluntary 
agreements. 

(vr) 11 there is no muftiality, i. e-, if the remedy is not 
reciprocal and mutual. 

(i/«j Agreement to sell the goodwill of a business apart 
from business. 

(3) A contract the terms of which cannot be 
fixed with certainty. 

(4) A contract which is in its nature revocable, e. one 
to enter into a partnership which does not specify the duration 
thereof. 

(oj A contract made by the trustees in excess of their 
powers or in breach of the trust. 

(6) A contract which involves the performance of a 
continuous duty extending over a longer period than 3 years 
from its date. In English Law there is no specific period ; 
it is sufficient if the performance of the duty extends over a 
considerable period. This does not apply to negative covenants. 

(7) A. contract of which a material part oi the subject- 
matter supposed by both parties to exist has before it has been 
made ceased to exist. This differs from S. 13 whereby provision 
is made for the subject-matter ceasing to exist after It is made. 

(8) A contract made by or on behalf of a corporation or 

public company created for special purposes or by the promo- 
ters thereof in excess of its power, i.e,, for objects foreign to it. 
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(9) A contract to refer a controversy to arbitration shall 
hot be enforced save as provided by the Civil Procedure Code : 
but the existence of such a contract bars a suit in respect of 
subjects agreed to be so referred. There must be a distinct 
refusal to perform that contract ; the mere filing of the plaint 
is not a distinct refusal. It must be before action is brought. 
The contract must be really operative and not one broken up 
by the conduct of the parties therto. 

This clause covers contracts to refer any matter which 
can be legally referred to arbitration— even a pending suit. 
Nature of Court’s jurisdiction ( 8. 22 ). 

It is altogether discretionary and not a matter of right of 
the parties. A court is not bound to grant specific performance 
even if it be lawful to do so ; however this discretion is not to 
be arbitary but sound and reasonable, guided by Judicial 
principles and capable of correction by a court of appeal, 
Kach case depends upon its own circumstances. 

(Ij If the circumstances are such as to give the plaintiff 
an unfair advantage over the defendant, than though there be 
no fraud nor misrepresentation on the part of the former, the 
Codrt will not decree specific performance. A court of equity 
will not interfere if both the parties were at the time of making 
the contract on equal terms i.e,, had equal means of know- 
ledge, though their relative position might subsequently turn 
out to be different from what they supposed it to be. Unfair^ 
ness need not be intentional ; unfairness is not to be judged by 
subsequent events; it must be at the time the, contract is, 
entered into. 

(2) If the performance of the contract would involve a 
hardship on the defendant which he could not foresee, where- 
as its hon-performance would involve no hardship on the 
■plaintiff, the court will not interfere. “ He who comes intp 
equity must come with clean hands. ” A court relieves a 
'cfelenciant aga’hst hardship though there may be no improper 
donduct bn the part of the plaintiff. It does not mean mere 
improvidence or inadequacy ; it means that the transaction 
should be unconscionable such that its performance would be 
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inequitable. A court will not help a defendant if he has 
brought it about himself or because the object he had in view 
in entering into the contract has become imposible. It must 
be such as the defendant could not foresee. No relief can be 
given if the parties cannot be placed in stains quo, 

Bnt if the plaintiff has done substantial acts or suffered 
losses in consequence of a contract capable of specific per- 
formance, the court would decree it ; in such cases a court of 
equity always does its best to get the agreement carried out. 

Specific performance of part. (Ss. 14, 15, 16 & 17). 

If at all, the contract must be performed in its entirety. 
As a general rule, a court of equity will not direct specific 
performance of a part of cotract : but certain exceptions to 
this are recognized by Specific Relief Act Ss. 14, 15 and 16. 
Thus if a party to a contract is unable to perform the whole 
of his part of it, and the part which must be left unperformed 
bears only a small proportion to the whole in value and 
admits of compensation in money, the court may, at the suit 
of either party direct the specific peiforraance of so much of 
the contract as can be performed and award compensation in 
money for the deficiency. But if the part which must be left 
unperformed forms a considerable portion of the whole or 
does not admit of co.mpensation in money, the party in default 
is not entitled to obtain decree for specific performance ; the 
court however may at the suit of the other party direct the 
party in default to perform specifically so much of his part 
of the contract as he can perform provided that the plaintiff 
relinquishes all claim to further performance and all rights 
to compensation either for the deficiency or for the loss or 
damage sustained by him through the default of the defen- 
dant (5s. 14 and 15). When a part of a contract which taken 
by itself can and ought not to be specifically performed, the 
court may direct specific performance of the other part 
(S. 16). In no other cases is a part only of a contract to be 
specifically enforced (S. 17). 
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The reason of the rule is that a more difference in quan- 
tity has never been held by a Chancery Court to be a bar to 
specific performance. It draws a distinction between the 
essential and non-essential terms of a contract— and allows 
incapacity to perform its non-essential term to be made the 
subject of compensation. 

The illustrations to this are to be had in case of con- 
tracts where there is a stipulation as to time, or where 
there is a misdescription of property : where the time is of 
the essence of contarct and the stipulation is broken the 
defaulter cannot get specific performance of the rest of the 
contract ; but the promisee if he elects to have the specific 
performance thereof, can do so if he gives up all claims to 
further performance and the rights to compensation, if it is 
not of the essence of the contract. 

Time when of the essence of contract. 

In Kngland prior to the Judicature Act of 1873, time was 
always of the essence of the contract at law ; but was not 
invariably so in equity. No,v both at law and equity, lapse 
of time is a bar to specific performance if 

(1) It was originally expressly so stipulated. 

(2) It was so from the nature of the transaction. 

(3) It was made so subsequently by a reasonable notice. 

(4) If delay is so great as to be evidence of abandon- 
ment of the contract. 

S. 13 of the Specific Relief Act. S. 56, Indian 

Contract Act distinguished. 

S. 13 of the Specific Relief Act says that notwithstanding 
anything contained in S. 56 of the contract Act, a contract 
is not wholly impossible of performance because a portion of 
its subject matter, existing at its date has ceased to exist 
at the time of performance ; thus if A contracts to .sell a, 
house to B for Rs. 1,000 and a day after the contract is made,' 
the house is destroyed by fire, B may be compelled to per. 
form his part of the contract by paying the purchase money; 
Tins section at first sight seems to be in conflict with S. S6 



300 THE SPECIFIC RELIEF ACT, 

oi the Contiact Act ; but it is not realiy so. That action 
speaks of an agreement to do a thing impossible in itself or 
which becomes impossible afterwords by any causes beyond 
the control of the parties ; while the object of S. 13 of the 
Specific l^eliei Act is merely to explain the bearing of the 
general rule as in S. 36 of the Conract Act upon a suit for 
specific performance. Further S. 13 is limited to cases where 
an act has become impossible because part of the subject 
matter has ceased to exist and do.s not extend to cases 
where it becomes unlawful. 

This section does not lay down any rule as to the validity 
or otherwise of a contract. This section presupposes that the 
agreement must be one enforceable at law. This is not meaut 
to enable a person to call upon another to do an act which he 
is not competent to do as being gainst public policy. The 
principle underlying this is. that a party making an unquali- 
fied promise must stand by it. The effect is to throw the 
loss on the equitable owner. The principle would apply to a 
conctract for the sale of shares in a company which is after- 
words wound up before the shares are actually transferred. 

Remedies against a vendor with imperfect title. 

b. 18 concede to a purchaser or lessee of property some 
rights against a vendor with imperfect title thus:— 

(1) If the vendor or lessor has subsequently to the sale 
dr lease acquired any interest in the property, the purchaser 
or lessee may compel him or a person claiming under him 
to make good the contract out of such interest. 

(ZJ Where the concurrence of other persons is necessary 
to validate the sale or lease and they are bound to convey 
it at the lessor’s request, the purchaser or lessee may compel 
him to procure such concurrence. 

(3) Where the vendor professes to sell unincumbered 
property but the property is mortgaged for an amount hot 
exceeding the purchase money and the' vendor has In fact only 
a right to redeem it, the purchaser may compel him to redeem 
the mortgage and to obtain a conveyance from the mortgagee. 
This clause assumes that the vendor has refirestated tW 
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property t© be uniacumbered ; the reprosentation may eyefl 
be implied. No relief iir^der this clause can be allowed if the 
transaction between the parties is complete. 

(4) Where the Tender or lessor sues for specific perform- 
ance of the centract and the suit is dismissed on the gj;ound 
of his Imperfect title, the defendant has a right tp the return 
of his deposit with interest thereon, and his costs of suit, and 
to a lien for such deposit, interest and costs on the interest of 
the vendor or lessor in the property agreed to be sold or let, 

Liquidation of damages no bar to Specific 
Performance. 

The fact that a sum is mentioned as the amount to be 
paid in case of its breach and that the party in default is 
willing to pay the same, is not a bar to specific performance 
If the contract is otherwise proper to be specifically enforced; 

This section embodies the modern general rule of equity 
that a thing ought to be done though penalty or liquidated 
damages are mentioned. But it will not apply where com- 
pensation in money would be adequate relief. 

For whom contracts can be specifically enforced 

( S. 23 ) 

Specific performance of a contract may be enforced in 
favour of:— 

(1) A party therto. 

{2J Represantatlve in interest, or the principal ( though 
undisclosed ) or any party thereto ; but not if the case falls 
under Cl. 2 of S. 21, or there is a provision in the contract 
that his interest shall not be assigned unless where his part 
of the contract has already been performed. 

(3) Any person beneficially entitled { when the contract is 
a settlement on marriage or a compromise of doubtful rights 
between members of the same family(. 

(4) The Remainderman f when the contract has been 
entered into by a tenant for life in due exercise of power). 

A remainder is an ulterior estate, limited to take effects and 
to be enjoyed aftar a prior estate is determined, both estates 
being created at the same time. It arises out of express grant; 
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the person iak'ng stich estate is a remainderinan ; reversion is 
something different arising by implication. It is the residue 
left in the grantor to commence into possession after the 
determination of a particular estate. 

(5) A reversioner in possession (when the agreement is a 
covenant entered into with his predecessor in title and the 
reversioner is entitled to the benefit of such a covenant. > 

(6) A reversioner in remainder (when the agreement is 
such a covenant and the reversioner is entitled to the benefit 
thereof and will sustain material injury by reason of its breach.) 

(7) The amalgamated Company ( if a public company 
has entered into a contract and has subsequently become 
amalgamated with another public company. ) 

(8) The company ( when its promoters have before its 
incorporation, entered into a contract for its purposes —if the 
contract is warranted by the terms of its corporation.) (S. 23); 
This does not apply to contracts to take shares but only to 
contracts for the working purposes of the company; the pro- 
moters are not the agents of the company before its formation. 

Specific performance cannot be enforced 
in favour of.— 

(1) One who could not recover compensation for its breach. 

(2) One who has become incapable of performing or 
violates any essential term of the contract that on his part 
remains to be performed, e.g., insolvency. 

(3) One who has already chosen his remedy and obtained 
satisfaction for the breach (e.g,, recovered compensation ). 

(4) One who ( before the contract ) bad notice of the 

settlement of the subject-matter thereof having been made. 
It is immaterial even if it is not founded on a valuable consi- 
deration ; it is enough if it is in force. It must be an executed 
settlement and not executory. This clause protects a settle- 
ment as against a subsequent purchaser for value with notice 
of the settlement, whereas S. 25 (c) protects it as against the 
settlor himself by refusing him specific performance or his 
subsequent contract for value with a third person. - , 
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(5) A vendor or lessor of moveable or Immoveable 

property— 

(a) Who knowing himself not to have any title to the 
property has contracted to sell or let the same. 

(6) Who cannot give a title free from reasonable doubt, 
though he entered into the contract believing that he had 
a good title. The title which the purchaser may require 
is only such title as the conditions of sale entitle him to, and 
where the title depends for its validity upon proof of the 
seller not having had notice himself of an encumbrance when 

he completed his own original purchase, the title is “ a good 
holding title. ” 

(c) Who ( before the contract ) had made a settlement of 
the subject-matter thereof, even though it be not founded on 
a valuable consideration. ( Ss. 24 & 25 ). 

'When contracts cannot be specifically enforced 

except with a variation. 

S, 26 makes provision for cases where if a defendant sets 
up a variation in defence to the plaintifi’s suit for specific per- 
formance it will be bad only with the variation so set up, viz. 

(1) Where by fraud or mistake of fact the contract (of 
which specific performance is sought) is in terms different from 
that which the defendant supposed it to be when he entered 
into it. The contract must be a complete one and not merely 
contingent. 

(2) Where by fraud, mistake of fact, or surprise the 
defendant entered into the contract under a reasonable mis- 
apprehension as to its effect as between himself and the 
plaintiff. 

(3) Where the defendant knowing the terms of the con- 
tract and understanding its effect has entered into it relying 
upon some misrepresentation by the plaintiff or upon some 
stipulation on the plaintiff’s part which adds to the contract 
but which he refuses to fulfil. 

(4) Where the object of the parties was to produce a 
certain legal result which the contract as framed is not cal- 
culated to produce. 

(5) Where the parlies have subsequently to the contract 
contracted to vary it. 
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such cases the plaintiff has, to e.ljcct b^tvyeep hpiing 
his action dismissed or having judgement wilh the yariatiop s^ 
up. The contract must be one and in writing. 

There is this difference between a plaintiff seeking and 
defendant resisting specific performance. 

A plaintiff seeking specific performance cannot himself 
adduce oral evidence in order to obtain that with a variation ; 
but the defendant resisting it can go into oral evidence to 
show that by fraud, mistake of fact &c., the written agreement 
docs not express the real terms. 

The persons against whom contracts may 

enforced (S. 27.) 

(1) A party thereto. 

(2) A person claiming under him by a title arising subse- 
quently to the contract, except a transferee in good faith for 
value and without notice. 

(3) A person claiming under a title which though prior 
to, the contract and knovra to the plaintiff might have been 
displaced by the defendant. 

(4) The amalgamated Company where the public company 
which has entered into a contract becomes amalgamated with 
another public company. 

(5) The Company where the promoters thereof have 
before its incorporation entered into a contract warranted by 
the terms of the incorpoation and ratified and adopted by the 
company. 

Specific performance in case of part performance 
of contract to lease (S. 27-A). 

Where a contract to lease immoveable property is made 
in writing signed by parties thereto; either party may, notwith- 
standing that the contract, though required to be registered, 
has not teen registered, sue the other for specific performance 
ol the contract. 

In the case of specific performance claimed by the lessor, 

he must have delivered possession of the property to the 
lessee in part performance of the contract— 

In the case of specific performance claimed by the lessee, 
(1) he must have in part performance of the contract taken 
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^Jossesslon of the property or, ^2) being already in posse- 
ssion, continues in possession in part performance of the contract, 
and has done some act in furtherance of the contract. 

Nothing, howerer, shall affect the rights ' of a transferee 
for consideration who has no notice of the contract or of the 
part performance thereof. 

Against whom not enforced (S. 28). 

A contract cannot be enforced against a person under 
circumstances mentioned in S. 28, e. g., when consideration is 
grossly Inadequate, conse.nt has been obtained by misrepre- 
sentation, concealment, circumvention, unfair practices of the 
other party or assent is given under mistake of fact, 
misapprehension or surprise. 

defences to an action for specific jier'ofrmance. 

(1) That the circumstances of the case are such as to 
give the plaintiff unfair advantage over the defendant though 
there is no fraud or misrepresentation (S. 22-fl), 

(2) That specific performance would involve a greaj 
hardship on the defendant if enforced, and would not involve 
such hardship on the plaintiff if not enforced (S. 22-b). 

(.3) That the plaintiff has not performed the whole of his 
part of the contract and that the part left unperformed form- 
ing a considerable portion of the whole does not admit of 
compensation in money (S. 14). 

(4) That time was of the essence of the Contract and the 
stipulation is broken. 

(5) That the misrepresentation of the subject-matter was 
material and substantial (Ss. 14 & 15). 

(6) That the plaintiff could not give a title free from 
reasonable doubt (S. 25). 

(7) That the plaintiff had already chosen his remedy or 
that he could not recover compensation for the breach or that 
he failed to perform an essential term of the contract that 
remained on his part to be performed (S. 24). 

(8) That he had previously to the contract known that a 
settlement of the subject-matter was made and was in force 
(S. 241 

20 
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(9) That the consideration to be received by him was 
grossly inadequate ( so as to be evidence oi undue advantage 
’taken by the plaintiff ). ( S. 28-fl ). 

(10) That his assent to the transaction was given under 
influence of mistake of fact, mis-apprehension or surprise 
(S. 28-d). 

(11) That his assent to the transaction was obtained by 
misrepresentation ( innocent or wilful ) concealment, unfair 
practices of the other party. 

(12) That the contract came under any clauses in S. 21 
which could not be specifically enforced. 

(13) A variation may be pleaded under S. 26. 

(14) That there was want of mutuality ; but it is not a 
defence in India. 

Mistake how relieved. 

(1) Specific performance may be had with a variation 

26 ). 

(2) Specific performance may not be had against a person 
ii the assent was given under a mistake of fact ( S. 23 ). 

(3) Rectification oi the instrument can be had if it is 
mutual ; oral evidence is admissible to prove the mistake 
( S. 31 ). 

(4) Rescission of a contract may be allowed (S. 35). 

(5) Cancellation of the instrument would be ordered (S. 39). 
Damages and specific performance. 

A person suing for specific performance of a contract may 
also ask for compensation for its breach, either in addition to 
or in substitution for such performance. The Court has the 
discretion to grant either relief or both (S. 19 ). 

The court can award compensation for the breach of the 
contract ; the mere circumstance that the contract is incapable 
of specific performance will not preclude the court from 
exercising its jurisdiction to award damages. In England 
similarly the court has the power under the Judicature Act. 
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Effect of dismissal of snit for specific performance. 

. The parly whose suit is dismissed is barred from bringing 
any suit for compensation for the breach of the contract (S. 29). 
Enforcing Awards. 

Awards and wills are specilically enforced just like con- 
tracts and Ss. 12 to 29 of the Act apply (S. 30 ). 

Rectification ( Ss. 34-37 >. 

Rectification is entirely at the discretion of the court. 
To get this relief it is necessary that the mistake (either of fact 
or law ) should be muiual or that there should be fraud, and 
such fraud or mistake must have resulted in the contract or 
other instrument in writing, not truly expressing the intention 
of the parties. Either party or his representative in interest 
may institute such a suit ; but the court will interfere only on 
a clear proof of the fraud or mutual mistake and after ascer. 
taining the real intent of the parties ; it must be satisfied that 
all the parties thereto intended to make an equitable and 
conscientious agreement; the court will then rectify the 
instrument so as to express the true intention so far as that 
can be done without prejudice to the rights acquired by third 
parties acting in good faith and for value. Thus there can be 
no rectification against a purchaser for value without notice, 
in order to ascertain the true intention oi the parties, the court 
may inquire as to what the instrument was intended to mean 
and what were intended to be its legal consequences ; the 
court is in no way to confine to the inquiry as to what its 
language was intended to be. 

We noted that the mistake must be mutual ; if it is that 
of one of the parties only it will be a ground not for rectifica- 
tion but rescission under 5. 35 or for setting up a variation 
under 5. 26. 

The relief is based on the maxim “ He who comes into 
equity must come with clean hands " applies ; i.e., both parties 
must be innocent, U., did what neither of them intended to 
do ; this section does not apply to intentional omissions. 

The relief is not limited to contracts only ; any instrument 
in writing, e. g., wills, deeds, can be rectified. 
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If the original agreement is ambiguous extrinsic evidence 
is admissible to ascertain the true intention of the parties. 
When a Contract can be allowed to be rescinded 
(Ss, 35-38). 

S, 35 empowers a court of equity to adjudge rescission 
of a contract ( at the suit, of any person interested in the 
contract in writing, for its rescission). 

( 1 ) If the contract is voidable or terminable by the 
plaintiff ; L e., in case of contract induced by coercion, un- 
due influence, fraud, misrepresentation, under Ss. 15-18 
.{ Indian Contact Act ). It must be terminable by the 
plaintiff only and not by both the parties, i. e., it must not 
be void altogether. A contract is said to be terminable when 
it reserves to the contracting parties— one or both, a power 
in certain specified circumstances to rescind the contract. 

(2) If the contract is unlawful for causes not apparent on 
its face and the defendant is more to blame than the plaintiff; 
the accident, mistake or fraud which is pleaded must be such 
as would go to the bottom of the contract radically affecting 
its merits and not such as to admit of a rectification. 

(3) If the decree for specific performance of a contract 
of sale or of a contract to take a lease, has been made and 
the purchaser or lessee makes default in payment of the 
purchase money or other sums which the court has ordered 
him to pay. 

This is at the discretion of the court and not obligatory 
upon it ; the mere fact that the requirements of the section 
are satisfied is not conclusive. If it thinks proper it may 
award compensation to the other party and ask the person in 
whose behalf it is so rescinded to pay the same. A party 
may in his suit for specific performance put a prayer for 
rescission in the alternative. 

Mere inadequacy of price is not of itself a defence to a 
suit for specific performance or a ground for rescission of the 
contract, S. 28 (a) requires that in order to he a valid 
defence, it must be so grossly inadequate (with reference to 
the state of things existing at the date of the contract) as to 
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be by itself or coupled with other circumstances evidence of 
fraud or of undue influence taken by the plaintiff. 

If the case falls under any of the 3 clauses in S. 35. 
rescission is allowed even without the consent of the other side. 
There cannot be rescission of a part. 

Cancellation of an instrument (3s. 39-'ll). 

This relief is granted by courts of equity on the principle 
of quia liniet to prevent and avoid anticipated mischief or 
wrong ; the reason being that if not so cencelled, the instru- 
ment would, after a laspe of time when the evidence of its 
voidable eharacter is no more obtainable, perhaps be vexa- 
tiously used by one party against the other innocent party. 
The court has the discretion even to cancel an instrument in 
part and allow it to stand for the residue if the instrment 
evidences different rights and obligations ; it may, if. it is 
necessary for the ends of justice, require the plaintiff to make 
compensation to the other party. 

Essentials of relief. The plaintiff must prove 

(а) That the instrument is void or at least voidable aganist 
the plaintiff. 

(б) That he has reasonable apprehension of injury from 
the instrument if left outstanding. 

(c) That the threatened injury is serious. 

(d) That the case is such that the court ought to exer- 
cise its discretion to cancel the document. 

Rescission can be ordered in case of contract being 
voidable only ; while cancellation can be had in any case, 
i. e., whether the instrument is void or voidable ; and it is 
sufficient if there is a reasonable apprehension of the danger. 

Declaratory decrees (S. 42) 

S. 42 makes provision for a particular mode of reli^, 
where there is no specific performance, no award, of compen- 
sation .but there is merely a declaration of the rights of parties. 
In such a suit the plaintiff need not ask for any further relief; 
but if the plaintiff being able to seek any further relief th^ a 
mere declaration of title omits to do so, the court shall ’ iidt 
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pass any such declaration. The proviso to the section does 
not empower a Court to dismiss a suit merely because the 
plaintiff being abie to seek further reiief faiis to do so; the 
Court can oniy refuse to make the declaration. 

Such a decree is binding only on the parties to the suit 
and the persons claiming through them respectively, and 
where any of the parties are trustees; persons for whom they 
are trustees. There can be no execution of a mere declaratory 
decree. 

In order to get a declaratory decree it is necessary that:— 

(1) There must be a present existing interest, however 
distant the possibility of its coming into actual possession 
and enjoyment may be; a mere contingency however proximate 
and valuable, if by virtue of it, there is no present state or 
interest, will not suffice. 

(2) There must be some present danger or detriment to 

such interest to be avoided by the declaration; it must r.ot 
have been sought on merely speculative grounds, 

(3) A man who is able to seek further relief than a 

mere declaration of title cannot be allowed a declaratory 
decree only, if he omits to seek that further relief. 

Even ii the 3 essentials mentioned above are present, the 

decree cannot be claimed as a matter of right; it is discre- 
tionary with the Court. 

Appointment of receivers ( g, .4 ). 

This is a relief meant for the protection of property. A 
receiver can be appointed of any property moveable or 
immoveable, e. g,„ shares in companies, lands, inam villages, 
stock in trade, &c. According to Civil Procedure Code if it 
appeals to the court necessary for the perservation, better 
custody, or management of property, it may appoint a person 
a receiver ol the property “ subject matter ” of the suit; but 
^such appointement is indispensable whenever there is danger 
^f the property being converted to other purposes or reduced 
or lost by groos negligence. These powers are to be exercised 
'<by the Court with a sound discretion upon a view of all the 

-circumstances which are connected with the riglit asserted 
.jiod which has to be established. 
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A receiver is liable for loss occasioned to the property 
by his wilful default or gross negligence. He stands in a 

peculiar position for in his case want of ordinary diligence 
would be taken as amounting to gross negligence. 

To protect the property in his hands against loss, security 
is generally taken from the receiver. He has to account for 
what he receives in respect of the property and pass his 
accounts at such period and in such form as the court 
directs. 

Mandamus ( Ss. 45-51 ). 

Ss. 45-51 lay down a string of rules governing the 
jurisdict on of the courts in enforcing performance of public 
duties and the procedure for such a relief. 

Any of the High Courts at Fort William, Madras and 
Bombay, can make an order requiring any specific act to be 
done or forborne, within the local limits of its ordinary 
original civil jurisciction by any person holding a public 

office, temporary or permanent, or by any corporation or any 
inferior court of Judicature. Such act or forbearance must be 

clearly incumbent on such public officer or court or corpor- 
ation under any law for the time being in force and must in 
the opinion of the High Court be consonant lo right and 
justice. Further the applicant ( to the satisfaction of the 

court ) must have no other specific and adequate legal remedy 
and the remedy given by the order applied (or must be such 
as would be complete. 

The application must have been made by some person 
whose property, franchise or personal right would be injured 
by the forbearing or doing of the said specific act. It must 
be founded on affidavit of the person injured, stating his right 
in the matter in question, his demand of justice, and the 
denial of his right. 

The High Court may make the order absolute 
in the first instance or refuse it or grant a ruie nisi to show 

cause why the order applied for should not be made or it 
may make an order in the alternative ; lastly if no cause is 

shown it may make a final peremptory order to do the a<^ 
or forbear from it absolutely. The costs are in the discre- 
tion oi the Court. An appeal lies from such a;i order. ... 
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The High Court cannot under S. 45 make any order 
binding on the Government i. e.. Secretary of state, Viceroy 
and Governors of Madras or Bombay, Governor of Bengal ; 

nor make an order on any servant of the Crown as such 
merely to enforce the satisfaction of a claim upon the Crown. 

The application ought not to be premature nor unreason- 
ably delayed. An impossible act wiil not be ordered. 

Preventive relief (S 53). 

Preventive relief is granted by an injunction enjoining 
the other paity to refrain from doing which he is under an 
obligation not to do. It is entirely at the discretion of the 
court ; an injunction may be temporary or perpetual as also 
mandatory. It is a mode of specific performance of negative 
agreements, 

Difference between temporary and perpetual in- 
junction. 

A temporary injunction is provisional in its nature con- 
tinuing until a specified time or until the further order of 
the court ; but it does not conclude a right, it can be granted 
at any ppriod of suit even ex patie without a notice, to the 
other party to show cause why it should not be granted. It 
remains in force till the dale of hearing, if not dissolved 
before that date. In India the grant of temporary injunctions 
is regulated by Civil Procedure Code: its object and effect is 
to, preserve the property in dispute in siaias quo until the 
final disposal of the case. A perpetual injunction on the other 
hand, can only be granted by a decree made at the hearing 
and upon the merits of the case ; it is granted when a right 
is established and it then follows that no obstruction can be 
made or repeated in future by the other party claiming under 
an adverse title. The defendant is by such an injunction 
perpetually restrained from the assertion of a right or from 

the commission of an act which wonld be contrary to the 
right of the plaintiff. 

Perpetual injunction when pri^anted (S. 54), 

It may at the discretion of the court be granted to prevent 
the breach of an obligation existing iu favour of the applicant. 
4n case of contracts the provisions of Ss, 12 to 29 guide the 
grant of the injupction. The jurisdictipn of coutt of Equity 
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tp issue an injunction in cases of contracts is co-extensive 
with its jurisdiction to decree specific performance. If the 
contract is not specifically enforceable, the court will not by 
way of injunction restrain the breach thereof ; but the remedy 
by injunction is in some cases available even where the 
remedy by specific performance is not granted ; S. 54 gives 
the cases in which such an injunction is granted ( case of 
Torts) ; if the defendant invades or threatens to invade the 
plaintiff’s right to or enjoyment of property, viz:— 

(1) If the defendant is a trustee for the plaintiff. 

(2) Where there exists no standard for ascertaining the 
actual damage caused or likely to be caused by the invasion. 

(3) Where pecuniary compensation would not afford 
adequate relief. 

(4) Where it is probable that pecuniary compensation 
cannot be got for the invasion. 

(5) Where it is necessary to prevent a multiplicity of 
proceedings. 

Injunction will be refused if it would operate oppressi- 
vely or inequitably or contrary to the real justice of the case, 
where it is not the fit and appropriate mode of redress, 
where- it would cause injury, where it is unreasonable, or 
where undesirable consequences might ensue. 

Mandatory injunction ( S. 53 ). 

This is something positive in character as opposed to afl 
ordinary injunction which is issued to a person merely to 
restrain him from breaking the contract or from invading a 
person’s right to the enjoyment of property; or to preserve 
the property in status quo for a lime. 

When injunction will not be granted. 

S. 56 of the Act gives general cases in which injunction 
is refused. In other cases even it is not obligatory on a court 
to give an injunction; it has to exercise its discretions 
regard being had to the merits o£ each case. 

It will not be granted:-- - ' 

(1), To stay a judicial proce|a,ding pending at the institu- 
tion of the suit in which the injunction is sought, unless such 
restraint is necessary to prevent, a mpUiplipity of .proceedifjg^ 
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(2) To stay proceedings in a court not subordinate to 
that from which the injunction is sought. 

(3) To restrain persons from applying to any legislative 
body. 

(4) To interfere with the public duties of any department 
of the Indian or Local Government or with the Sovereign 
Acts of a foreign Government. 

(j) To stay any criminal proceedings. 

(b) To prevent the breach of a contract the performance 
of which will not be specifically enforced. 

(7) To prevent on the ground of nuisance an act of which 
it is not reasonably clear that It will be a nuisance ; if the 
court is satisfied that the act complained of will inevitably 
result in a nuisance, it would interfere to restrain the act 
before the actual nuisance has been committed. No relief by 
way of injunction can be given for an imaginary or problem- 
atic injury. 

(8) To prevent a continuing breach in which the person 
seeking an injunction has acquiesced. There should be no 
laches : if there is unnecessary inexplicable delay in applying 
for it, the maxim “ delay defeats equities ” prevails. Thus 
if a man's neighbour is building over his own land but in such 
a way as to infringe his rights of easement to light and air, 
the action must be brought at the earliest opportunity and 
if he waits till the whole bulding is completed, he will lose 
his right to the relief. 

Acquiescence bars injunction but not the right to comp- 
ensation. 

(9) When equally efficacious relief can be had by other 
usual proceedings ( except in the case of breach of trust ). 

(10) If the applicant does not come with clean hands, 
i, e„ if he is guilty of such conduct as disentitles him to the 
assistance of the court. 

(11) When he (applicant) has no personal interest in 
the matter, i. t., he is a nominal plaintiff, otht^rs having 
actual interest in the suit. 
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Restraining breach of negative covenants (S. 57). 

(1) To entitle the applicant to an injunction restraining 
Ihe breach of a negative covenant when the positive one 
cannot be specifically enforced, the following are the necessary 
essentials. 

(2) (i) Agreement; {ii) divisible; {iu) the negative one 
may be 'express or implied; (iv) the applicant must nut have 
failed to perform his part of the contract. 

It is not necessary that the inability of the court to 
enforce specific performance of the affirmative part must 
have arisen in a particular manner. 

The affirmative and negative covenants must be distinct 
and separate each of them should be substantive parts of 
the contracts. So if the negative clause is merely subsidiary 
or incidental to the affirmative part; the former will not be 
enforced by an injunction. This section is not subject to the 
provisions of S, 21, Cl. 9; under this section an injunction 
may be granted even in case of a contract of a longer 
duration even exceeding 3 years though it might not be 
capable of specific performance under S. 21. 

Injunction to Restrain Libel. 

An injunction is given at the hearing, i. e., disposal of 
the suit generally. But it can be restrained by an interlocu- 
tory injunction when there is a clear case. It is only when 
there is a wholly unjustifiable and atrocious libel lilcely to 
cause irreparable injury to the applicant that the court would 
grant this remedy on an interlocutory application. 

Light and air cases. 

When a person builds so near the house of another so as 
to darken his windows against the clear right of the latter, 
either by contract, or by ancient possession, the court inter- 
feres by an injunction except where damages would be a 
substantial compensation. The only test followed is whether 
the amount of light left after the obstruction is such as woul^ 
be sufficient for all ordinary purposes. All that is necessary, 
is that there should not be an obstruction so as to materially 
reduce the amount of light accustomed to enter the place.' 
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Tbe mere, fact that it is not sufficient for any purpose requiring 
or^ipary light is not a ground for an injunction ; in such 

cases damages alone would be awarded. The same, principles 
apply in India. 

Nuisance. 

It affords ground for civil action only if it causes special 
damage. No action can lie if the nuisance is legalised by 
Statute. A private nuisance is restrained only if the mischief 
is irreparable and is a constantly recurring grievance. The 
teslis whether there is such an inconvenience caused which 
materially interferes with the ordinary comfort physically of 
human existence, in case of public nuisance the ordinary 
remedy is a criminal action. But under the new Civil Proce- 
dure Code of 1908 power is given to Advocate— General to 
move a Civil Court in case of a public nuisance for an 
injunction. 

Trademark. 

The question is how far the defendant’s trademark bears 
such a resemblance to that of the plaintiff as to be calculated 
to mislead incautious purchasers ; as a matter of fact no one 
has the liberty to put his goods as those of a rival trader. It 
is sufficient it the resemblance is likely to deceive ; it is not 
necessary that any one should have been actually cheated ; 
mere possibility of deception is not enough ; there must be a 
probability verging affirmatively towards a certainty. Want 
of fraudulent intention is no defence. 

Patent. 

There is an infringement of patent only when a man uses 
directly or indireclty the invention which is the subject of 
the privilege or employs means only colourably different to 
produce the same result ; the indentity must be not faint, but 
substantial. This is protected in India by Act 5 of 1888. 

The aggrieved person must show that his is a invention. of 
atilUy, and that he is the inventor, the specification must also 
be completely shown. Injunction is not a matter of right. 
the patent is recent and not established, it must.be established. 
In some cases the court refuses to issue an interim injunction 
resting satisfied with defendant’s undertaking to ac»M!unt. 
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Copyright. 

Registration is necessary ( by the copyright Act ). There 
is no copyright in an irreligious work or one which is libel- 
lous, immoral or obscene. It enures for the lUe-time of the 
author and 7 years after it, or 42 years from its publication 
whichever period be the longer. Injunction is given in case 
of piracy, L e„ servile or evasive imitation of the original 
book ; bona fide abridgment or use of common materials or 
bona fide extract from the original is no piracy so as to be 
an infringement of the right. Test is;— Has there been a 
legitimate and fair exercise of mental ability, industry and 
discrimination resulting in the production of a new work ? But 
it would be an infringement if instead of searching into the 
common sources in an independant and critical manner an 
authour quietly and servilely avails himself of the labour of 
his predecessor and adopts his arrangement or does it with 
only colourable variations : The fact of appearance in the 
alleged copy of the same inaccuracies or blunders that are 
to be found in the first published work is piece of evidence 
to show piracy. There may be copyright in oral lectures or 
title of a book and in illusrations, headings, letters on literary 
subjects, or private matters or in unpublished manuscripts. 
There is no bar to challenging a second edition of a pirated 
work merely because the first one was allowed to pass. 
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LEADING CASES. 

Posey r. Pusey. (Specific Performance ), 

Though in case of a contract relating to moveables the 
presumption is that a breach thereof can be compensated foi 
by damages, a court of equity would decree specific perform 
ance if the chattel is of such a nature that the loss of it 
could not be adequately compensated, i. e„ could not be 
measured in money, e. g., in case of articles of unusual beauty 
and rarity such as ancient curiosities, horns, alter-pieces with 
inscriptions, vases, heirlooms. In this case the defendant was 
made to deliver over the specific horn which in ancient times 
was delivered to the ancestors of the plaintiff to hold their 
land by ; in another case the plaintiff was on the same 
equitable grounds held entitled to the specific delivery to him 
of an old aiter-piece made of silver remarkable for ancient 
inscriptions and dedication to the Qod Hercules. See S. 11. 
{b) ; S. 12. 

Cuddee v. Rutter, ( Specific Performance ). 

Another exception to the general rule as to specific 
performance stated in the above case is this— specific perfor- 
mance may be decreed even in case of agreements relating to 
personal chattels, only if they refer to sale of shares in a 
private undertaking ; but not if they are respecting the stock 
always avilable in the market, for then damages would afford 
full compensation. In this case the dispute was as regards 
the transfer for a certain sum of South Sea Stock, and it was 
held that there being no difference between such a stock and 
any other like sum of stock, there could be no specific per- 
formance. The remedy for non-performance being a suit for 
damages occasioned, which would be a sufficient compensation 
and adequately measurable by difference. If the stock were 
much limited in number, like shares of private companies, 
the result would be different. 
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Duke of Somerset v. Cookson. 

Defendant was in possession of an article— which was a 
curious old silver shrine remarkable for a Grecian inscrip- 
tion and dedication to the God Hercules. It was held that the 
article was of too special a character to bear an ascertain- 
able market-value and that the plaintiff was entitled to re- 
cover the same. The article was of such antiquity and cunous 
workmanship that no other men would value it at the same 
price. See S. 11 (c). 

Seton V. Slade. Lhpse of time, how far a defence io Specif ic 
Performance), 

At law, time used to be always held of the essence of 
the contract but in equity, time is deemed prima facie non- 
essential and the lapse of it is not allowed as a defence to a 
suit for specific performance except in the following cases:— 

(1) Where it was of essence of the contract originally 
by exprees agreement or the nature of the case, or (2) where 
it was made so by subsequent notice, or (3) where its lapse is 
such as to constitute laches or abandonment. In this case 
the plaintiff has agreed to sell certain property to the defen- 
dant and to make out a good title in two months. Defendant 
gave him notice that if he did not do so his deposit should be 
returned with Interest ; the plaintiff delivered his abstract 
some days before the expiry of two months. The defendant 
kept it with him, and it was held that on the circumstances 
of the case the defendant purchaser could not insist upon 
time as of the essence of the contract so as to bar the suit 
for specific performace. In such a case the court would award 
compensation to the defendant for the plainfiff’s failure to 
comply with the strict terms as to time. See Ss. 14 and 15 
Specific Relief Act. 

Woolam V. Hearn. { Specific Performance with a variation.) 

Mistake of the defendant, if it would render specific per- 
formance a hardship, is a valid ground of defence to suit for 
specific performance. But evidence of such a mistake could 
be given. It was wholly inadmissible at law and was allow- 
ed to be offered in equity only, and that too not by the plaintiff, 
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but only by the defendant resisting specific performance. A 
plaintiff suing to compel specific performance could noi; hence 
the equitble doctrine that “ though a defendant resisting 
specific performance may go into parol evidence to show that 
by fraild the written agreement does not express the real 
terms, a plaintiff cannot do so for purpose of obtaining specifc 
performance with a varirtion. This, though a general rule, 
is ‘subject to some exceptions in which cases the plaintiff can 
obtain specific performance with a parol variation 

'(1) Where the parol variation is in favour of the 
defendant, and the plaintiff offers to . perform 
the agreement with a variation. 

(2) Where the defendant sets up a parol variation, 
and the plaintiff seeks specific performance of 
the agreement with the variation. 

(3) Where there have been acts of part performance 
of the parol portion, justifying a decree for 
specific performance in the case of an original 
agreement. 

(4) Where an omission has occurred by fraud (Sne/f,. 

This parol variation is allowed to be set up by the defe- 

adant in spite of the Statute of Frauds, for though the Statue 
Says that an unwritten agreement shall not bind it, it does 
not expressly say that a written contract shall always nece- 
ssarily bind. The principles laid down in the case have been 
followed in the leading case of Lord Townshend v. Sian groom, 
and introduced in the Specific Relief Act, S. 26. 

Stapilton v. Stapilton. 

One Philip Stapilton had two sons Henry and Philip ; it 
was not certain whether Henry was a legitimate son. To 
prevent any disputes and controversies that might arise deeds 
of lease and release were entered into whereby Henry was to 
receive a part of the e.state. After the death of the father 
and Henry disputes arose between Henry’s son and Philip jr. 
and it was established that Henry the father was illegitmate, 
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but it was held that the deeds mentioned abo^e were binding 
on the parties and so Henry’s son was entitled to receive 
a part of the estate. An agreement entered into upon a sup- 
position of right, or of a doubtful right, though it afterwards 
comes out that the right was on the other side, shall be 
binding, and the right shall not prevail against the agreement 
of the parties ; for the right must always be on one side or the 
mother ; and therefore, the compromise ' of a doubtful tight is 
a sufficient foundation of an agreement. Where agreehients 
are entered into to save the honour of a family, and are 
' reasonable ones, a court of <equity will, lE possibte, deoree a 
-performance of them. 

This case has been often referred to and followed as the 
leading case on the question of “ Family Arrangement.” (See 
S. 23}. 


21 



APENDDC C 

New cases. 

Sec. 45. 

The right to apply tinder Section 45 is made dependent 
on the injury to applicant’s property, franchise or personal 
right. 

Section 25 of Calcutta Municipl Act confers a right of 
claim on person whose name has been omitted from the 
preliminary roll. But a person whose name is included in 
preliminary list is not entitled to contest that another person’s 
name is omitted from the list and that he standing as a 
candidate has been deprived of his vote. He is not entitled to 
mandatory injunction in nature of writ of mandamus. High 
Court’s jurisdirction in the matter of the writ of mandamus 
cannot be taken away by an act of Provincial Legislature. 

S. K, Sawday v. N. ?hinglia Roy and another. A. !. R. i946 Cal 206 

In a suit for a specific performance based on com- 
promise decree, the defendants cannot attack the decree on 
the ground that leave of the Court was not obtained, by 
guardian while entering into contract on behalf of minor. 
Although a minor is not bound by a compromise decree on 
the ground that his guardian adlitem had not obtained leave 
of the court, decree is not void, and unless and uiitil it is set 
aside, it is binding on minor. 

Hashcm Howladar and other v. Shreenath Mistri and others. A. 1. R. 

1946 Cal. 438. 

Section 4l. 

Where a person during his minority sells his property to 
defendant and on attaining majority, in order to avoid pay- 
ment of compensation, he and plaintiff enter into agreement 
to execute sale deed of the same property in plaintiff’s favour 
and latter should sue for possession, Section 41 applies, 
and court has discretion to require plaintiff to make compe- 
nsation to defendant as the justice of the case may require. 
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It is doubtful whether court has power to order refund 
in a suit where minor is the defendant. 

another v. Nana Banaii ard another A. 1. B. 1946 

Nag. •359. 

Section 27. 

Where after entering into a contract for sale of certain 
property with the plaintiff, the vendor subsequently contracts 
to sell same property to defendant, in a suit by plaintiff under 
Sec. 27. the burden of proving good faith and want of notice 
is on defendant. By the law in India, an oral contract is 
▼alld and enforceable but in such a case, it is a question of 
construction, whether execution of a properly written contract 
is a condition or term of bargain or it is a mere expression 

of desire of the parties as to manner in which transaction 
already agreed to, will go through. 

In this case, their Lordships held that there was suffi- 
cient evidence to prove that parties intended to be bound by 
oral valid contract and facts did not support inference that 
parties intended to be bound by only when formal agreement 
had been executed. 

Shankerlcl Nareyandas Mandate v. The New Mofusstl Co, Ltd. and 

others. 

A. I, R. I94G Privy Gonncil 97. (From Bombay.)=48 Bom. L. R. p. 456, 
Section 45. 

Enactment o! Sec. 45 has not abolished Writ of Prohi- 
bition. Subject is entitled to both these rem^ies as alterna- 
tive. An order of Collector acting under R. 75 A of Defence 
of India Rules and Section 15 of Defence of India Act, requi- 
sitioning immoveable property on the material gathered after 
proper inquiries is a judicial order, and if it is in excess of 
powers or without jurisdiction, it is amenable to jurisdiction 
of High Court to issue a writ of certiorai or prohibition. 

JuRffilai Kamal pat v. Collector oi Bombay, 

A.LR. 1946 Bombay 281. 

Section 42. 

A simple suit for declaration that ordinante promulgated 
by G. 0. is ultra vires cannot be maintained within meaning 
of Sec. 42-SimilarIy a suit for declaration that plaintiffs are 
not liable to be tried by .court martial does not fall within 
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meaning of Sec. 42. Seclion 42 refers to declaration either 
in regard to property or in regard to legal character or it 
’■tntjsl be for establishment of status or legal character. 

Subedar Shineara Singh v. Briirad ar C. H. D. 0. Cailaghtn and others 
A. 1. R. 1946 Lab. 247 

Suit for declaration that U. F. Tenancy Act 193& was 
ultra Tires of Provincial Legislature, is not maintainable. 

'fhakur Qagannath Baksh Sicjih T The Lnited Fix)\-.nces .4- 1. R. 
1!46 ( Privy Council 127.) 

A declaration of a decree ought not to be made unless there 
is right to some consequential relief, which if asked for, 
would have been given by the Couit, or under a declaration 
of right is required as a step to relief in some other court. 
A suit by a co-tenant for declaration is maintainable. 

h't. Mu' nabai v. Mt. Sharada bai. A. !. R. 1946 Nag. 235. 

Sec. 42 . 

A plaintiff cannot be given a mere declaration that be 
is sole trustee to the exclusion of defendant unless he applies 
for consequential relief of possession or injunction. But this 
IS oi no consequence when couit has gianted declaration that 
both are joint trustees. 

She! Prasad v. Tam Chandra Prasad A. I. R. 1946 Allahabad 362. 
The grant of decree of specific performance is in discre- 
tion of court and if discretion has been judicialy exercised. 
High Court will not interfere with the discretion of lower 

trial Court. 

Section 27. 

A decree for specific performance can be passed under 
Sec. 27(c) against a minor son on a contract entered into by 
his father as member of joint Hindu family, after his death. 
Ramrao Shamrao v. Spganchandra and another. A. i. R. 1946 Na?. 139 

Section 45, 

Application by A under Sec. 45 for order directing public 
officer to forbear from acting upon order on ground that rule 
75A is ultra vires and requisition order illegal is maintainable. 
Tan Bog Taim v. C olUctor of Bombay. A. 1. R. 1946 Bopi. 217. 
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